
























































































































































has exclusive jurisdiction and control over it. But the Supreme Court
of the United States has said that the State has that power only in the
absence of a valid exercise of authority in that regard by the Federal
Government under the provisions of the Federal Constitution. In Geer
v. Connecticut, 161 U.S. 519, 528, the Court said:

It is also certain that the power which the colonies
thus possessed passed to the States with the separation
from the mothur country, and remains in them to the prqaqnt
day, insofar as its exercise ma ot _in itible
or restrained the rishts conveyed to the Federal (overn-

ment by the Constitution. (Underscoring added.)
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In Kennedy v. Becker, 241 U.S.536, the Court said:'

It is not to be doubted that the power to preaerve E
fish and game within ifs boundaries is inherent in'the’ °
soversignty of the State (Geer v. Connecticut, 161 U.S.
519; Tard v. Racehorse, 163 U.S. 504, 3075, subject, of
course, to any valid exerc;go Jower under the_prcv!aiona
of the Federal Consbituﬁidn. nﬂerncnring lddﬁd)a‘ Y

In Carey v. South Dakota, 250 U.S. 118, 120; the Cuurt said-w

It is admitted that, ;g_thezgggpnce of Federg;
legislation on the subject, a State has exclusive power
to control wild game within its boundaries and that the
South Dskota law was valid when enacted ‘although 1t inci-
dentally affected interstate ‘connerce. (Undorscoring
added, ) SRur 4L

In Missouri v. Holland, 252 U.S. 416, the Court, in' m‘m:.nmg the
validity of the Migratory Bird Treaty Act said, at plsﬁ 4347

No doubt it is true that as betwean a State and
its inhabitants the State may regulate the killing and
sale of such birds, but it does not follow that its
authority is exclusive of paramount powers. To put the
cléim of the State upon title is to lean upon a slender
resd, Wild birds are not in the possession of anyone;
and po;seaaion is the beginning of ownership. (Underscoring
added,

State control over wild life i1s merely an exercise of its police
power. In Gesr v. Connecticut, 161 U.S5. 519, 534, the Court said:

The right to pressrve game flows from the undoubted
existence in the State of a police power therein which may
none the less be efficiently called into play though by
doing so interstats commerce may De remotely and indirect-
ly affected, #* # % Indeed, the source of the police power



as to game birds (like those covered by the statute here
called in question) flows from the duty of the State to pre-
serve for its people a valuable food supply.

As the court said ia Missourdl v. Holland, supra: "o put the claim of
the State upon title is to lean upen a slander raed" . ;

The Federal Government posseases with. respect-to its praperty a
power analagous to the police power of the States. 'Camfield v. Ugted
States, 167 U.S. 518, 525. In that case the Court midt -

The @eneral Govornment doubtless has pmr ovir AP TeN

its own property analagous to the police ‘power-of the

several States, and the ext.ont to wmhich it may 2o in the o

exercise of such power is aeasured by the exigom.‘r.es of '

the pnrt.icular case. : 3

The United States may carry out its projectu without regard t.O’__ i
the police power of the States, United States v. Hunt, 278, U.S" 96;
Arizona v. California, 283 U.5. 423. In the Hunt case, in ms‘aaining . A
the right of the United States to kill surplus deer-on the Kaibab
Hational Farest and the Crand Canyon Game Preserve, the Court said:

That this was necessary to protect the lands of

the United States within the reserves from serious in-
-Jury is made clear by the evidence. The direction given _
by the Secretary of Agriculture was within the authority gy
conferred upon him by act of Congress. And the power of ..
the United States to thus protact its lands and property
does not admit of doubt. Caafield v. United States, 167
U.S. 518, 525-526; Utah Power and Light Company v. United
States, 243 U.S. 389, 404 lecXelvey v. United States, 260

U.S. 353, 359; United States v. Alford, 274, U.S. 264, the
Zame laws or any other statute of the state to the con-

trary notwithstanding. (Underscoring added)

The United States has not undertaken to a:cercise exclusive juris-
.diction over the Necedah Higratory Taterfowl Refuge. The State wetalns
full gurisdiction over the lands except that it may not interfere in
any way with the United Stites in carrying out the purpose for which
the pressrve is established and is being maintained, As said by the
Supreme Court in the Utah Power and 1ight case, supra, at page 404:

True, {or many purposes a State has civil and criminal
jurisdiction over lands within its liamits belonging to the
United States, but this jurisdiction does not extend to any
matier that is not consistent with full power in the United
Statesto protect its lands, to control their use and to
preseribe in what manner others may acouirs rights in them.
Thus while the Stats may punish public offenses, such as
murder or larceny, committed on such lands, and may tax



private property, such as live stock located thereon,

it may not tax the lands themsslves or invest others

with any right whatsever .in them, # i # From the earliest

times Congreas by its legislation, applicable alike in the
States and Territories, has regulated in many particulars

the use by others of the lands of the United States, has
prohibited and made punishable various acts calculated‘tu B

be injurious to them or to prevent their use in’ anw way 1n-
tended, and has provided for and controlled the acquiaition

of rights of way over them for highways, railroads, ‘canals,
ditches, telegraph lines and the like, The States and the
public have almost uniformly accepted this leglslation as
controlling, and in the instances where it has been questioned
in this court its validity has been upheld and its supremacy
over state enactments sustained. # # # And so wg are of opinion
that the ineclusion within a State of lands of the United States
does not take from Congress the power to control their occupancy
and use, to protect them from trespass and injury-and to: pre-
scribe the conditions upon which others may obtain rights to
them, even though this may involve the exercise in some measure
of what commonly is known as the police power. "A different
rule," as was sald in Camfield v. United States, supra,

"would place the public domain of the United States complstely
at the mercy of state legislation.”

In McKelvy v. United States, 260 U.S. 353, 359, the Court

It is also well settled that the States may pre-
scribe police regulations applicable to public areas so
long as the regulaticns are not arbitrary or inconsistent
with the applicable Congressional enactment.

In Surplus Trading Company v. Cook, 281, U.S. 647, 650, the
Court sald:
It is not unusual for the United States to own within

the States lands which are set apart and used for public
purposes., Such ownership and use without more to do not with-
draw the lands from the jurisdietion of the State. On the
contrary, the lands remain part of her territory and with-

in the operation of her laws, save that the latter cannot
affect the title of the United States or embarrass it in
using the lands or interfere with its right of disposal.
(Underscoring added.)

The provision in the Executive Order with reference to hunting
is in reality merely an informative statement of what the law is, Hunt-
ing on wildlife refuges is made a criminal offense by Jection 84 of the
Penal Code as amended April 15, 1924, 43 Stat. 98, 18 U.5.C. 145.



It is clear froam the foregolng decisions of the Supreme Court
of the United States that the prohibition against hunting as set forth
in the Executive Order is a valid exsrcise of power by the United States,
that the Federal Covernament does not have exclusive jurisdiction over

the Refuge, and that the land within the Refuzq;is subject to operation
of State laws to the extent that they do not interfere with the Federal

Government in the exercise of any of its duties and powers.
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