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_ REFIZESTING
STUMPAGE PRICES--Taholah end Crane Creek Contrac.ts oeT. 9, /9‘_5‘?
Stumpage priccc Jnder the Taholeh and Crane Creek contracts have been
adjusted in accordance - = log market prices as provided in these contracts.
These adjustments resul’ in increases in the rates for the principal species

on both units. The rate :>r Spruce was reduced on the Crene Creek Unit and that
for Pine dropped on “~** units. The net res.lt .. «~ gain in rates as toe reduceu
rates were for species which are of minor importance in both units.

Stumpaze Rates per M BEd.Ft.

- . _ TAHOLAH UHIT CRANE CREr?

": 3rd hth 3rd Lth
SPECIES : Quarter Cuarter Quarter CQuarter

: 1959 1959 1959 1959
Western Redcedar : $1b.23 S14.b1 $15.71 315.93
Sitka Spruce . 14.95 15.03" 15.23 1k.65
_Devglas Fir ' 31.87 - 32.01 32.03 32.73.
Pacific Silver or Amabilis Fir 11.79 11.77 11.3% 11.Lk5
Western White Pine 14.03 13.78- 11.80  11.65
Western Hemlock and Other Species 9.97 0.0l - 10.25 10.32

It will be noved that the stumpage price fo. spruce increased on tze
Tabolah Unit by eight cecnts per thousand board feet wiile it dropped on the Crane
Creek Unit by 58 cents rer thousand. This is an unus.¢l ¢zvelorment which results

Tron | the Taow wuab TR &G dsufent of stivwmese yeters on T Tl Tall 1o Leosow
on the combined Puget Sound ard Grays Earbor I:zo '.ohkets only vwhile the adjusizexnt

)

of rates on the Crene Creek Unit is based on the combined Puget Souxd, Grays Harcor,
and Columbia River Log Merkets. Spruce log pxlces veie off on Coluxbia kiver
markets during the past quarter. Taey were up oaly slizatly on the otkher two. The
net result was a érop in the stumpage rate for spruce on the Crane Creek Unit.

This drop is largely compensated by tbe Tact that Douglas fir prices increased oy
T0 cents on the Crane Creek Unit as ccmpered to a 14 cent increase on the Taholak.
This difference is also explained by the fact that tke Columbia River ¥arzet iz
used in figurirng price adjustuments on the Crane C*eek Unit. n this case, T
Tir log prices increased rore on Columbia River warkets than tbey did on ruget
Sound end Grzys Herbor Markxets.
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MODITICATICH OF CRLIE CRETK CONTPACT APDROV“D

The modification of the Crazne Creek Contract, rentiored in the last liew
Lletter, wes eppreved ty the Ceommissioner of Indiar AfTairs on Octoter 14, 1959.
ire principal provisions of this mcdification are to provide for salvage re-logsing
ocneratinns and to provide for an increase in rnual cut. Provision also
rade Tor pre-~logzzing where such operations apnear *o be desirable ard in tae
interests of the =zllotrzent owners. Cur Foresiry stalf is scheduled to meet with
Rayonier officialc early ixn movember to zzke plans Tor salvage re-~logging opera-
fons on the cut~over gportions of the Cizre Creekx Unit.
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, The salvage b*ovio1on~ of the modification of contract do not amnly

on uhc 26 fee patent allotments which arc under the orlginal timkter sale contract
nor to seven allotments on vhich the owners revoked their Powers of Attorney tbefore
October 1k, 1959. On £1l other allotments und 1e contract, the selvaege pro-
visions will apply. On these ellotments, nore negr*y corplete utilization of tke
timber will result with increased income to the allovment owners.

REFORESTING OF CUT-OVER LAND '

| R , .

_ logging operations on the Quinault Reserration are planned wherever
possible to provide for ratural reforesting of the cut-over lands. EPoth Payonier
Incorporated ard the Aloha Lumber Corporation are required to harvest the timber
on their units by a system of alternate cutting blocks, leaving uncut timbver
between the clear-cut areas to provide for naturzl seedirng. This method gives
reasonable assurance that the cut-over land will te reforested but on soxe areas
vhere heavy cedar slash rewainc on the ground after logging satisfactory results
are not secured. : :

Salvage relogsiiy orerations that have been underway on the Tanolsh Uni:
for some time and which w1l scon be started on the rane Creek Unit should improve
the chances For ratural r<Torestation on these ceda. slash areas. The salvage
.operations rexove much of the logzging dedris from the ground. TFollewlng saivege

of the useable rateriezl, keavy accurulatiocns remaining are turned or will be
burned vherever p0551ble. v is hoped thet this will exzose enough soll to perxit
air-borne seed from the borxdering reserve SUQnds to tecome established.

However, it is probable thut all cut-over ’2nds will not be cormpletely
reforested by nztural means. Pcor sead yeq“s. adve~ :e veather conditions and othe:
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to get started. In such ceses, 1t would be desirable to plant ia order to geo
reproduction established ahead oi the brush.

Recently, a number of allotment owners have inquired as to the
bility of planting their cut-over lands. At least one is meking definite pls
to sel aside a poruicn - -is stumpzge payments to cover the cost of such & »r
Ye are happy to rerori ._et he can now secure flﬂarul@l essistance from the TFe
Govern*ent to do  tue Job.

Under the Agricultural Conservation Prosren of the Departzent of
Agricwliture iv is row possible for an allotzent cwaer to reforest his cut-ov
lard either by plantirg or direet seedins anc vo have & substantiel rert of
costs paid by the TFederal Coverrxent. lNaxirum costs that will be paid by
goverrent urder this program are as follows:

exr
tae
1. 70 percernt of the cost of trees erd plenting not to exceed

$3o.co per 1,000 trees planted. Cost-share is limited to

.

the 107 ~ of trees per acre reccurended by the resyonsibdle
tecl. not to exceed 1,CCO trees per acre.

2. TO perce“u ol the cost of neccssary site preparation including
the removel of ccupeting brush zot to exceed $25.C0 per acre.

3. 70 perr=at of tke cost of dire % sceding not to exceed $15.C0
per o : ) .




: The Forestry ctaff at our Hoquiam Office is nreyared to furnish technical
advice and assistance to any allottee vwho wishes to talie advantage of this program.
Interested parties are encouraged to write to either the Everett or Hoquiam Office
of the Western Washington Indian Agency, or to call In person.

BRANCH OF RFALTY

When writine to the Agency on matters perteining to a specific plece of
lerd, the neame of the Original Allottee, the Reservation, Allotment Numter, ana
legel description of the land should be given, or as ruch of this information
that the writér knews. In such instances that the writer clearly identifies the
land, & prompt and accurate answer can be given to usual inguiries. In referring
to land owned by married women, the maiden name should be shown, as information is

recorded at the Agency by maicen name.

INCOME TAX Ol FEZ PATEWTED ALLCTVENTS

Further information has been received re;;rdinv the payment of capiteal
gains tax (Federal Inccme Tax) by persons wrto sell thi:ir allotments after acquiring
Patents in Fee. The ap:licable portion of the letter is quoted in full for general
information. '

"The In" :rnel Revenue Agent's inquiry is fully answered by
the case of Sherard v. United States (U.S. District Court for
Eastern Dis’. -ict of Wisconsin-1958). 162 F. Supp. 313. Tnat case
vas an activa by an Indien allottee and ancther against the United
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after L. allottece had obtzined a Fee Patent, on basis of dilference
between the sales price and the value of the land vwhen allotted i
trust, as zijusted by the Internal Revenue Code. The court held thet,
under the rsiionzle of Scuire v. Cepoeman, 351 U.S. 1, 100 L. =d.
883, lards transTerred to an Indian 2llottec under the General
Allctzert Act after the period of trust carry as a basis for tax
purposes the fair nerket value of the land at the Tize of Transiex
in Fee ard NCT the Veluve at the Time of Allotment”.

Pased upon the above, it arrears that the sellers of Fee Patented
Allotrents should te subject to caepital gains tex only on the difference tetween
te selling price and the value of the allotwent at the time the Patent i Fee

is issued.

ERANCE OF WZIFATE AJD ETUCATION

-Many reople have received letters in recent rmonths, efter they have sold
lernd or timber, tc incuire qcou+ their plans for use of the money. These cuestions
are asred bty cur Agency Social ¥ ker wno tries in this way to encourage aliotitces
or helirs to give serious consideration to the prozer use of their money before it
is gore. Scre individuzals have bougqv or improved homes, raid dedts, and urckhased
necessary items and 5till had monrey left. Investiments have been made in trust
eccounts with baxs, purchitses made of stocks or wutual Tfunds which pay excellent
irterest, &s well &s purchase of derense boxnds, and good insurance. '
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LEK AUD TAHOLAH SALES arrit 27, 1957

STUMPAGE PRICES - CRAY™ CR

K_):vful STaTpn € oTHER.
end Teholzh Timler Contracts, {

Unéer the terms of the Crene Creek
retios to weighted averare

stumpage rates are determined by applying established r
log prices as reported every three moanths by the Pacific Forthwest Logger's
Association. The established ratios may be changeld, not more than once In any
calendar year, if changes in circumstances alffecting the sales justify such
change. The contractors may request a chenge in the reatios if they feel that
circumstances justify it or the Bureau nay make changes without being requested
to do so if studies reveal that arre

a change is warrented
Just prior to the close of 1958, both the Aloha Lumber Corporation
and Rayonier, Incorporated requested a recduction in ratios. Stumpage revalustion
studies completed in Jenuary of this year showed that circumstances affeciing
these sales had not changed enocvgh to Justify eny chaenge in existing ratios,

either upwerd or- aownwurg. Consequently, the requegts of the coniractors were
denied.

Tirther studies are now being made to devermine 1f an up"' a ad' s ment
i
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conditions. This improveuent is reflected by some ‘nereacsc
the two prznvlnvl species on both wnits., Stumpzge rates vere adjusied as o:
April 1, 195G. Tae ncw rates ”ulcn are nov in effes szre listed below, vogether
with the rates that were in effect during the first quarter. The present retes

¥ill be in effect until July 1, 1959.
STUMPAGE RATES TZR M ROARD FEOT

SPECIES
TAFOLPH UNIT A CRANE CRETX UTTT
N 1st Cusrier 105G ?resent Retes  1st Cuavier 1959  Sresent Rates

Western Redcedar $1%.11 T 81k, 286 $15.11 - $15.50

Sitka Spruce 1L.67 -7 14.65 15.22 13.71
Couglas Fir 30.0L 30,43 31.00 20.35 ‘f
Pacific Silver Fir 11.85 11. /3 11.L3 11.35 J
Western Vrniite Pine 13.35 11.65 10.59 10.63
Yestern hexlock exnd - ) |
other species 9.81 9.86 - , 9.88 9.95 |

SUATL SALTS :
D ———— e .
. . . i

Oral suction bids were received on arch 2’, 1959 for 10,€87,0C0 tosrd
“nd ngy neer Cueets. !

feet of tirber on Tour a2llotmonis tordering tae OL y=pic Hig

Morrison Lozgings ~ “ny's bid wes high en” contracts have teen executed with J

this Cozypany Tfox of tae timber. Stumpese rates: to te paid for the timber j
* |

arve €5 Tollcwo: '
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éffect when the timber is cut or vwhen the logs are scaled. In order that you
ney have a clear understanding of this question, we are quoting that part of
Section 1k of the Crane Creek Contract that governs this situation.

"PROVIDED FURTHER, that the stumpose rates governing
ot the time the timber is scaled shall be the rates
charged for the timber ectually cut".

In an operation the size of those cn the Crane Creck and Teholah Units,
it is necessary that large volumes be cut in edvance of skidding operations.
There may be as much as 2 million feet on one landing and the last 1og on a
landing may be skidded as much as a year after it is cut. - It is then scaled and
paid for et the stumpase rate in effect on the day it is sceled. Tais has
usually been to the edvantage of the timber owvners as the generel trend of
stumpage prices bas been upward.

FORFST MAAGTIENT - QUINAULT

The VWestern Washington Agzency receives many letters from ellotzernt
owners in the Crane Creel and Teholeh Units wanting to know wihen thelr timber
will ve loggzed. Others want to kaow why their tizber is ~tlli uncut when the
timber on the next ellor.ment has been legzed or why vart ol their timter is cut

end the rest lefv. In ~rder to give eath of you a beuucr undarstarn dl.S ol tae.
situavion, a brief staivment cf policy and an expleomation of how this poliey is
v A T b Y vii@ Ioren.e vuu The Oraneg Oresr =04 Tzhnla™ Tlndi+s -
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appears o be in oroer.

The Secretary of the Interior is charzed by law to manage Indiasn forest
lands for the sustained osrcduction of forest crops. Nuszercus meiinds of cutiing
have been tried in west coeast timber stands to determine the Test method of
harvesting the timber to provide for the estgollohmen: £ o new crop of trees
to replace the ores removed. Ixmerience has shown that the best cutting systenm
in the Douzles fir region in Western Wasningica is that of clear-custin
elternate dlocks. Talis systen requires that —weserve stands be laft oetveen the
clear-cut blocxs to serve as seed sources and to act as Tire bres s :
cuv-over arezs have re-geedcd and until the slash has seccone rotiad znd covered
with young growta. This usually recuires from eight to iten years depending
on the site, the occurrence of gcod seed years, climeatic conditicus and otler
fectors.

"!
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After the cut-over blocizs have re-seeded and the fire hezard rasuli-
ing from the rew slash on tlese blocks has abated suiTicierily, a sacond cycle
of culting orerations will ve nmzd: to remove about nalf of tie reserve stexds.
A third znd finel cycle will follow to complete logglng on toe units.

Location of the cutting blocks durins cach of the taree cycles u.

ting Cepends cn o nuzber of Thivgs. Tne cordition of the timber, the
topocrariy of the ground, sincies composition and otlier factors are involved.
An efZoxt Is mneie to locate cuttiiz bounteries in suzh a wry as ToO mintoi
blow down In the edgos 62 tle rescive stoads. It is woually not Teesiule to
uge allotment lines ¢35 cutiing toundaries.

$I
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~  Throughout the Crane Creek and Taholeh Units are occasional zareas : i
that were blown down in 1921. Most of these areas are now covered with young
stands of timber about 35 years old. These arcas will neturaily be reserved
until the second or third cutting cycle as they are growing repidly and will ;
0dd substantial volume during the next ten to twenty years. |

Logging by ~Yternate clear-cut blocks is the system used by all !
principal forest management agencies unrOuﬁnout the Douglaes fir regicn, in- ‘
cluding the U. S. Forest Service, the Wachington State Department of Naturel
Resources and Eost private timber companies. This system has proven to be the
best possible way to secure a new crop of trees by netural sceding and hes
also been found to be the most effective way of minimizing the fire hazard
+hzt must inevitably result from logging operations. The reserve ovlocks of
green timber will normally stop the spread of fire il one should stert in one
of the slash areas. Even vhen fire denger is extremn, the green standing
timber will slow down thz2 spread of a fire and give cthe fire fighters a chance
to bring it under cont:rcl. '

It is hoped that this letter will explain luicging operetions on the
ts. The Bureau of Indian Affairs is comxitied W a - .
policy of good forest menagement. Clear cutting by elternate blocks is the

best krown managenment ior t“ Quinault Reservaetion forzst lands.

Crzne Creek and Taholsh Uni

FRALTY DIVISTON
T T A AT A, iws e
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This Agency h.s received reports that there is currently being
clirculated an unfounced rurzor that trust periods may be ending. Congress
has teken steps to extend all trust patents which would automatically explre
during & current calendar yeer, by externding the trusts for a2iditional periods.
A1l owrers of trust and restricted property mey be assured that in no event
will the trust pericds exrzire without due notice to the property owners.

TRIEAL RICHTS AND FER PATZNIS

Severar recent visitors to the Agency OfTice have erpressed concern
over the pezsibiliivy of losing tribel rignts because they heve accuired patents
in fee, or have so.d various ellotzents or intcrests owned by them. The
ouestion is generally stated as "Io Fee Pauenu Indians lose uﬂe r tribal rights™?
The enswer is definitely, "IC". -

Scretimes the Agency receives calls urging greater speed 1n acauirin
petents in fee Tor epvlicents. Lach applicent is exgected to furnish ilie nexze
end aidresses of tusirness or professionzl people who are in a position to mcke
a2 stabement veriiying toe epplicant's gbility to mana ge his prorperty by himsell
10 good perconzl edvante tood, this process is

and o give the

'U

recessery to protect the interests of s

reviewlirg author =y cscistence in mcking a determinaticn. lany cdeleys commernce
at tris point., 7The persons or firms given as references often rail ¢ responi‘
Or are rot suificiently acquainted with the epplicant in order to muke a

definite statement.
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IN REPLY REFER TO:

United States Department of the Interior

BUREAU OF INDIAN AFFAIRS
Western Washington Agency
3006 Colby Avenue, Federal Building
Everett, Washington 98201

QUINAULT NEWSLETTER NO. 34

STUMPAGE RATE REVISION:

Under delegation of authority from the Commissioner of Indian Affairs,
the Area Director revises stumnace rates to be effective February 1, 1977
as provided by the Crane Creek and Taholah Locaing Unit Contracts,

No. I-101-IND-1902 and No. I-101-IND-176€ respectively. The new rates
are as follows: ' ’

Crane Creek Unit: Stumpaae Rate
Western White Pine $ 95.10
Amabilis Fir : 182.34
Western Redcedar 203.84
Sitka Spruce 252.18
Douglas-fir 171.97
Western Hemlock and other Species 145,24
Taholah Unit ' Log Grade Log firade Stumpage Rate
Western Yhite Pine * Peeler $209.62
Special Mill : 136.13
No. 1 : 145.13
No. 2 73.32
No. 3 39.43
Amabilis Fir Peeler $287.06
Special Mill 207.03
No. 1 228.24

No. 2 : 167.13
No. 3 128.13
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Western Redcedar No. 1 $309.11
No. 2 214.16
No. 3 110.55
Sitka Spruce Select $490.53
Special Mill 295.65
No. ] 412.40
No. 2 153.73
No. 3 . 108.26
Douglas-Fir Peeler No. 1 $340.05
Peeler Ho. 2 233.84
Peeler No. 3 209.26
Special Mill 172.62
Sawmill No. 1 168.31
Sawmill No. 2 125.17
Sawmill Mo. 3 86.76
Western Hemlock &
Other Species Peeler $258.45
Special Mill 206.30
No. 1 207.32
Mo. 2 144 .9
No. 3 102.92

Stumpage rates for cull material removed with the sawloa oneration and
the stumpage rates for material removed under the modification of these
contracts have also been reviewed. The rates to be effective

February 1, 1977, are: :

Taholah
Cull Material (No. 4 logs and cull for defect) $7/MBF aross scale
Shingle Bolts and other cedar cordwood $15 per cord
Pulpwood $2 per cord

Cedar Shakeboards $120 per M boards

Stumpage consultations were held on February 17, 1977. The Quinault Tri

Crane Creek

$10/M8F

$15 per cord

$2 per cord

$120 per M
boards

be

expressed their objection to our pronosed shakeboard rate and requested we

consider the additional Tribal cost involved to administer these salvaae
contracts. Stumpage rates were adjusted after consideration of these co

In addition, Aloha expressed their objection to the pronosed cd]l loq
stumpage rate. A review and subsequent reduction in cull log stumpage r
resulted from this objection.

sts.

ate
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Volume and Value of Forest Products Sold in Calendar Year 1976:

A. Timber‘Sales Volume, Bd. Ft. Value
Crane Creek Logging Unit 67,850,000 $7,871,421
Taholah Logging Unit 78,455,000 8,453,243
Yashake Obi Logging Unit 5,739,000 955,133

TOTAL 152,084,000 $17,279,797

B. Permits

(7) Special Allotment:

30 Special Allotment Timber Cuttino Permits were issued for
calendar year 1976, having an estimated volume of 46,078,000
board feet, and an estimated value of $5,095,8€4.

(2) Free Use:

71 Free Use Cutting Permits were issued durina the vear, all
on allotted Tand. Products cut were mostly cedar shakeblocks
with an estimated volume of 4,877,000 board feet and an
estimated .value of $150,285.

Reforestation:

During calendar year 1976, 1,013 acres were planted by the

Quinault Tribal Reforestation Crews and 30 acres by private
contractor for a total of 1,093 acres. Also 102 acres were
treated for Dwarf Mistletoe. -

Check Scaling:

A total of five and a half million board feet of timber was
check scaled on the Quinault Reservation during the year.
Grays Harbor Scaling Bureau showed a difference of +0.58%,
Puget Sound +0.29% which indicates an acceptable job.

Special Salvage Project:

A portion of the Taholah Unit is currently being relonged under
a project called “Special Salvage." This project, abproved by
the Commissioner of Indian Affairs, includes approximately

900 acres of land which has already been loaqed and salvaged.
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The project desianed to remove chunks and nieces of locs
which are of low cuality, to make planting easier, reduce fire
hazard, and provide some income to allottees for this waste
material left on the around. A special salvage price of
$2/cord was approved for this project. This vill allow more
wood fiber to be removed with cable loqaina equipment than

' would be removed under conventional salvace methods at hiaher
stumpage rates. We are currently reviewing a Tribal nronosal
“to exrand the Special Salvage area on the Taholah Unit. This
review will involve extensive field examination of pronosed
areas for the slash volume and comnosition plus a survey of
the reproduction existing on the area. .

 Forest Management Use Fees:

Nuring Fiscal Year 197€ a total of $212,839.00 of the total
Administrative fee collected was authorized hv allottees

to be withheld in a Special Use Fee Account to be used on the
Quinault Reservation in the Forest Manacement Program. The
total Administrative Fee collected was $1,285,736.00. The
U.S. Treasury collected the difference of $1,072,897.00 which
was placed in the U.S. feneral Fund.

Superintendent

March 14, 1977

PLEASE KEEP THIS OFFICE INFbRMED OF ANY CHANGE IN YOUR ADDRESS.
THANK YOU.
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QUIN AU LT ALLOT EES ASSOCIATION
NEWSLETTER |

. -~ DECEMBER 1975

HE ALLOTTEES COMMITTEE AMD THE.CLA!MS CASES

iince the last annual mesting tha Allottess Committes and the‘attornsys have besn
isking decisions ebout the Claims Cases and other legal cction that ths allottess
sy need.

le have mat thres times with tha sttorneys. Ws think that thess mestingas havs hsen
rery qood and that nll is going wall for you on the Clsiwrs Ceses. They rscommendsd
that ws hire four new expsris. Thsos oxperts have been hired,

e erg working on ell pheses of tha Cleims Cases. Thess cases will go to Court a
1art ot a timsa. Thara ero too rmny cleims to be ebls to do it =11 at once.

fha documents, or axhibita. nhich wa uill uss For all nf tha Claima Casas will bs
turned over to ths qovernment by februsry 1976. The govsrnmant will turn ovar
their exhibits to us at tha sems time. The attorneys will bs trying to gest a Court
fate set for tha first part of tho Claims, Wse hops to be able to get a date ssat
'or somgtims next summsr. '

JTHER COMMITTEE VORK

lhenaver the Bursau of Indion Affuoirs hus & mesting to talk sbout your londs and.
timbar, ws are thors. We rvant to krow whet io acing on so that wa can toll you
about any imporient changes. Ws have kmds quits e few suggestions to thas Buraau 80
that you will gst battsr sarvices from them.

ts hava had spacial meetings with ths Eureeu to tolk sbout giving svery sllottse

the right to put fes ocunud lend bzck into trust if thay went to. The Bursau won®t
do this at tha pressnt tims. Although those mastings have besan hslpful, tha problanm
is still thers. ' . :

. XbERTél : A o £ _L .‘_._

Thase ars the experts working on the Cleims Cases.

The Forestry Fxpsrés, They sre Dre. Hilliem Piercs, Wes Rickord, Des Terry and Pats
Vaughn. Since tha beginning of the lewsuit Dae Terry hos bssn gatting information
on how the Bureau has micmuznaged your timbare. Fate Veughn works with hime. Thosse
two exports snd thair crews hava boan doing all of tha fisld worke

Tha Foresters keap mrll of this informmtion up-to=-date becesuse tha allottess ere still
losing monay on thoir timber.s Ore Pisrce works on this and .coordinatss the work of
tha forestry sxperits. Eoch expari doss work in the erea-he is treined fer and will
give m raport to ths Court.




!

-There sre 50,000 or more papers which will be used eas exhibits in the Claims Ceses.
These ers the papsrs which will be turned over to the government sometime next month. |
Most of these ers being prepared by Des Terry, Pete Veughn and one of our attorneys,

Jerry Goldstein. S S . :

The Roads Expsrt. We hired Doyls Burke s our roasds sxpert last May. He works on the
Easmant Claim. His first report has elrsady bsen sent to the sttorneys. -

The Sawmlll Expsrts. We hired Mater Enginsering in September 1973 They are working on
their report now. It will give the Court en idea of how much the forssts would have
been worth to the ellottess if therse had been e sewmill owned by all of us. Their
testimony will help our Sewmill Claim, : ’

The Fisheriss Expert. James Hall is working on the Fisheries Cleim, This is & claim
for fisheriss demages as a result of poor logging and poor road construction., Hs
8till hes some fisld work left to do bsefore he makes his finasl report.

The Accounting Experte. Ws hirsd en accounting firm, Berman, Goldmen & Ribekow, to.
investigats our Accounting Claim. This is ons of ths claims that will qo bsfors the
Court st a later tims. :

The Other Expsrtse. The Court knows nothing about the allottses. We have to tell them,
We have hired Dr. Verns Ray, Dr. Barbers Lene and Janst Terry teo do this. Thess
experts work togesther and sach will give their testimony to the Court. Dr. Ray and
Janet Terry have been working on this part-time for ssoveral ysars but we nesded more
informetion about the sllottess. To gst this, ws hired Barbara Lane and Wsstat, Inc.
- last summer, : ' : : '

‘Barbara Lans is an anthropologist. Shs is en expsrt on Indion rights, hunting and
fishing rights, treaty rights end land clsims. In ordsr to gather more information
on the allottess, sha and ssveral other peopls are interviswing psople. Westat, Inc.
selected ths names of ths psrsons to be intervieswed.

- THE_INTERVIEWS

- Barbara Lene asked Susen Horton, Sus Pittis, Rob Wslsch, Ken Hensen and Robert Lans

to help her talk to the ellottses. They have bsen working now for ssversl months end
' ere slmost through with the job. Barbera and the othsr interviewers have enjoyed
-meating the allottees and having had the chance to.talk to.them.

If you were interviswsd, ws all wish to thank you for the hslp you have given. The
things that you told tha interviewars will help Dr. Lane tell tha Court more about
thB allDttBBS. _ BT ee el g P s [ Lot el ;‘ AR e " "".f.'_*? oonaTe N L

ROAD USE_FEES

We have asksd the Burseu of Indian Affairs to tell you how much money you should

charge loggers to use the roeds on your ellotments. In the past thsy have left it up

to you. Too many of us don't know how much ws should chergs. We asked the Bursau
;.to send you this informetion when somsone asks for a permit to use your rcads.
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'Lnok aﬁ tﬁase-namas.

;,their”names'and addresses and we will write to them,

" David Armstrong

SPECIAL ALLOTMENT TIMBER CUTTING

14

PERMI TS

If you have timber outside of the Teholsh or Crane Cresk Units, you might have it
logged under ons of thess parmits, A i

On a singls-owner allotmsnt the ownsr can epply for a Cutting Permit which will ellow
the owner to meke & contract with any loggsr.

On a multiple-ownsr allotment all of the ownsrs must agres to have one of them gst
the permit. When that person. is chosen, all of the other owners have to give him or
her their power-of-attornsy. That person is then fres to deesl with any logger.

We don*t want you to havse broblems when you use thesse psrmits, We have asked the

"~ Bursau to give you mors hslp so that you will get & good contract, will get a good

logging job done end will be abls to collect your monsy.

HAVE YOU SIGNED Up?

Seven new psoplse have signsd up to become plaintiffs in the lewsuit. Thers are over
1400-allottess signed up now. We went to find sllottses or their descendants who
have sold their ressrvation lends.

If your hama is hers, or you en heir of one of these persons,.
pleess be sure you have signed up. If you know eny of thess psopls, or thsir
descendaents, please lst them know ebout the Cleims., If you went to you can send us

Albin Andsrson, Jre
Calvin Armstrong

Wenda Calhoun
Byron Cembsll, Jr.
Lydia Carlson

Guy Fisher
Robert Fisher

Austin Aronson
John Aronson

. Kennsth Aronson

Edward Bsecken
Susis Beckuith
Janeat Begg
Melinda D. Benn
Phillip Benn
Gearge Bertrand
Devid Black

--Ruth- Black

Vernstte Berron
Nathan Blakesles
Alice Boldt

Shirley Jaan Cerr
Frances Castens
Gladys Chandler
Frances Charlss
Vivien Charles
Raobert Choks
Daniel F. Clancy
Percy Colbsrt

Ross Wood Costello

Bertha Davis

7. Doris M. Davis .~ .-

Ethel Davis Bizer
Realph B, Davis
Ruby Davis

l.orraine fFrank

Raleigh Frank

Christine Clerk Fullerton
Verna M, Gasseway

Harold Spancer Georgs, Jre.
Ione Georgs

Lucy Ann Georgs

Cora Grecey

Della Gracsy

Flarencs Grecsy

Jossph V. Gracay

Patricia A. Gresn
Beatrice R. Hesh

“Albert Lincoln Creen = w i e

Arthur Heath
Robert R. Meath
Edward Hudson
Edwerd R. John
‘Richard 8. Johns
Elmer Johnson, Jr.

August Boldt
Judith Boldt
Charles Bouton
Botsy Bright
Josie Bright
 Robert Bush

Russall Cherlss Davis
Wilbur Ronald Davis
Lottis Green Edmiston
Helen Elliot Eliassen
Celeste £, Elliott
tdmund Church Elliott

£dith Butler
Lawrencs Butler

Myrtle Lois Butler

Jonoathan Elliott
Williem Elliott
Fannie Boldt Ero

Ivar Johnson, Jr.
Issac Jones

James Kletush
Bernard Kofoed




vma Quinaudt Documems.

\

.y
IN THE UNYTYED -STATES CIRCUIT COURT OF APPEALS
POR THE NINTH CIRCUIT
UNITED STATES OF AMERICA, RAYMOND H. )
BITNEY, Superintendent of Taholah )
Indian Agency, and JAMES A. HOWARTH, )
JR.;, United States Porest Supervisor, g
A
Appellants, ; ]
vs. ) No. 9558
. ) Mar. 10, 1941
HARVEY EASTMAN, CHARLES STRCM, OSCAR )
McLEOD, ALFRED EDWARD BECKEN, LAYTON )
HENRY WILLIAMS, JAMES JACKSON, et al., )
Appnellees. )
Upon Appeal from the District Court of the United States for
the Western District of Washington, Southern Division,
Before; WILBUR, GARRECHT and HEALY, Circuit Judges
HEALY, Circuit Judge. -
This case involves the nower of the Secretary of the i |
Interior, under the act of June 25, 1910, 36 Stat. 855,1/ to
condition his assent to the sale of timber on trust-allotted
lands in the Quinaielt Indian reservation. 3

— -

1/ Sections 7 and 8 of that act, 25 USCA §§ 406, 407, read
as follows:

"g 7 - Sale of Timber on Unallotted Lands,

The mature living and dead and down timber on unallotted
lands of any Indian reservation may be sold under regulations 4
to be prescribed by the Secretary of the Interior, and the '
proceeds from such sales shall be used for the benefit of the
Indians of the reservation in such manner as he may direct:
Provided,That this section shall not apply to the States of
Minnesota and Wisconsin,

8 8 - Sale of Timber on Allotments Held Under Trust.

The timber on any Indian allotment held under a trust or
other patent containing restrictions on alienations, may be
sold by the allottee with the consent of the Secretary of the
Interior and the proceeds thereof shall be paid to the allot-
tee or disposed of for his benefit under regulations to be
prescribed by the Secretary of the Interior."
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The suit was brought by six of the Indian Allottees
on behalf of themselves and all other allottees similarly
situated. The plaintiffs sought a declaration that the In-
dians have authority without restriction or charge to dispose
of the timber on their allotments and that regulations of
the Secretary of the Interior relating to sales of timber on
Indian lands are without legal force. They prayed an in-
Junction restraining interference with the Indians in the
sale and logging of the timber according to their own wants.
The United States moved to dismiss on the ground that it had
not consented to be sued, and with other defendants moved
for a dismissal for want of equity in the bill and on the
ground that the Secretary of the Interior is a necessary
party and he had not been joined. The court denied the mo-
tions., Ultimately it held with the complainants and or-
dered Jjudgment accordingly. g/

The Quinaielt reservation comprises about 200,000
acres of land principally valuable for its timber, less than
two percent of the area being susceptible to agricultural
uses., At the present time the commercial timber uncut to-
tals about 2% billion feet. Four general or unit contracts
for the sale of timber from the reservation are outstanding,
two of which were approved in 1923, one in 1928 and one in
1937. In many instances trust allotments were made after the
execution of these contracts and the allottees took subject
to them. In other instances such is not the case, no con-
tracts having been executed prior to allotment, Thus there
are numerous individual contracts, made by the agency super-
intendent on behalf of allottees under power of attorney.

In the view we take this difference in circumstances is
immaterial and the fact that many Indians took subject to
outstanding contracts, while stressed by appellants, will
not be further noticed.

Regulations promulgated by the Department of the
Interior under date of April 10, 1920, were expressly made
a part of each contract. These regulations, denominated

2/ The opinions of the court are officially reported in
28 Fed. Supp. 807, and 31 Fed. Supp. 754.
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General Timber Sale Regulations, were issued by the fores-
try branch of the Indian Service. Chiefly under attack are
regulation 10, 1/ providing for selective logging, and regu-
lation KO providing for the setting aside of not more than
10% of the proceeds of sale to cover the expense of adver-
tising, marking, scaling, protection of timber, and super-
vision of the sale. While these regulations were generally
applicable to all Indian timber lands, and, as has been said,
were embodied in the existing sale contracts, the provision
for selective logging had not been enforced in the area in
question prior to 1936 for the reason that no equipment had
previously been devised which could selectively log such
territory as the Quinaielt reservation. The coming into use
at that time of the caterpillar logging tractor and large
logging transportation trucks made selective logging pos-
sible on the reservation.

It may be observed at this point that in 1936 the De-
partment issued new general forestry regulations which,
among other things, made more specific the existing require~
ment for selective logging. More of these later, Fron 1936
forward it apprears that the selective logging principle was
enforced on the reservation with the result that approxi-
mately 30% of the volume of the timber has been reserved

3/ "Selective logging, or the logging of areas in such

manner as to preserve a part of the merchantable timber,
promote the growth of young trees, or preserve the forest
cover, will be practiced on all lands chiefly suitable for
the oroduction of timber crops. Live trees of diameters
below those named in the contract may be designated for
cutting, and larger trees may be reserved from cutting in
the discretion of the officer in charge. If live trees
which are not designated for cutting are cut, or are
seriously injured through lack of care, they will be double
scaled and so charged and paid for. In the discretion of
the officer in charge, a strip not exceeding three hundred
(300) feet in width on each side of streams, roads, and
trails and in the vicinity of camping places and recreation
grounds may be reserved, in which little or no cutting will
be allowed."
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from cutting. The value of the timber conserved, however,

is said to be considerably less than 304, as the trees

left standing are smaller and less nerchantable. The

ffclear cutting" of large areas, which is the practice par-
ticularly insisted upon by appellees as belng at least in
their immediate interest, is no longer permitted. This

fact, plus the withholding of a percentage of the sale pro-
ceeds under regulation 50, is the noving cause of the present
litigation,

The trial court thought that leave to sue the United
States is found in the act of August 15, 1894, as amended,
25 USCA § 345, 4/ We are not able to agroce. It is plain from
the whole statute that Congress intended merely to authorize
suits to compel the making of allotments in the first instance.
Here the allotments have alrcecady been made., Should the view
taken below be anproved and the scope of the statute thus en-
larged by Jjudicial construction the government may find it-
self plagued with suits of Indians dissatisfied with the ad-
ninistration of their individual holdings. ZEnlargement of
the right to suc the government for the redress of grievances
of this character is solely a function of Congress. The
suit as against the United States should have bsen dismissed,

L4/ vg 345, Actions for allotments. All persons who are in
whole or in part of Indian blood or descent who are en-
titled to an allotment of land under any law of Congress, or
who claim to be so entitled to land under any allotment Act

or under any grant made by Congress, or who claim to have
been unlawfully denied or excluded from any allotment or

any parcel of land to which they claim to be lawfully en-
titled by virtue of any Act of Congress, may cormence and
prosecute or defend any action, sult, or proceeding in rela-
tion to0 their right thereto in the proper district court of
the United States; and salid district courts are given juris-—
diction to try and determine any action, suit, or nroceeding
arising within their respective jurisdictions invoiving the
right of any person, in whole or in part of Indian bloed or
descent, to any allotment of land under any law or treaty (and
in saild suit the parties thereto shall be the claimant as
plaintiff and the United States as party defendant); and the
Judgment or decree of any such court in favor of any claimant
to any allotment of land shall have the same effect, when
properly certified to the Secretary of the Interior, as if
such allotment had been allowed and approved by him , , . "
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While the court below rested its decision on its
interpretation of the act of June 25, 1910, appellees take
the position here, postulated on the treaty of July 1, 1855,
12 Stats. 971, that the lands of the Quinaielt Indians are
not subject to restrictions upon alienation. Article VI
of the Quinaielt treaty, however, authorizes the President
in his discretion to assign lots to individuals or families
"on the same terms and subject to the same regulations as
are provided in the sixth article of the treaty with the
Omahas, so far as it may be applicable." The same numbered
article in the treaty with the Omahas authorizes the Presi-
dent, in his discretion, to issue patents to persons or
families conditioned that the tracts assigned shall not be
aliened, 10 Stat, 1043, 1044, That article further pro-
vided that the restraint ¢n alienation might be removed
only with the consent of Congress. ﬁﬁ

The trust patents for the allotments were issued
in conformity with the General Allotment Act of February
8, 1887, 24 Stats. 388, 25 USCA & 331. They contain the
usual vrovision that the United States will hold the land
allotted, subject to all statutory prcvisions and restric-
tions, for 25 years in trust for the sole use and benefit
of the Indians. Since the lands are chiefly wvaluable for
their timber it is settled law that the restraint upcen
alienation, effected by the terms of the trust patents, ex-
tends to the timber as well as to the land. Starr v.
Campbell, 208 U.S. 527.

Prior to the act of June 25, 1910, there was no
general authority to sell the timber on Indian lands. §/
By 8 7 of that act the sale of timber on unallotted lands
was authorized under regulations to be prescribed by the
Secretary of the Interior. By 8 & the timber on any Indian
allotment held in trust might be sold by the allottee with
the consent of the Secretary. We think it is without sig-
nificance that § 7 authorizes regulations governing the
sale whereas § & speaks of consent. The power to condition

5/ The treaty with the Nisqually Indians, 10 Stats. 1132,
contains similar reference to the Omaha treaty. It

was held in Eells v. Ross, 6L Fed. 417, CCA 9, that allot-

ments made pursuant to the Wisqually treaty are restricted

against alienation., Similarly in respect of the Yakima

treaty, 12 Stats. 951. See United States v. Sutton, 215

U.S.-291.

§/ See letter of the Secretary of the Interior of January
15, 1910, made a part of Report No. 1135, 6lst Congress,

2nd Session, 1910,

%
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the consent or to prescribe the terms upon which it will
be given is rather obviously implied. It is important to
remenber that Congress was legislating in respect of the
disposition of property of persons in tutelage ~ allottees
presumptively incompetent to manage their own affairs.
Congress made no attempt to prescridbe the conditions under
which the Secretary would be obliged to consent to a sale.
Those matters it tacitly left to the judgment and discre-
tion of the responsible officer. Plainly, the statute
placed the Secretary in a situation where he must perforce
state the terms under which sales would be approved. That
the Secretary so believed is evidenced by the administra-
tive practice followed throughout the period of thirty
years since the passage of the act, Departmental regula-
tions and instructions governing in detail the sale of tim-
ber on allotted as well as unallotted lands have been in
force virtually from the inception of the statute.

The trial court thought that the statutory power of
the Secretary was limited to the veto of a sale "improvident
from the standpoint of price." But equally important is the
exaction of guarantees that the price agreed upon will be
paid. ZEssential also to a provident sale of live timber are
provisions for the protection of young growth in the pro-
cess of logging, stipulations relating to the permissible
heighth of stumps, to the disposition of slashings in such
way as to mitigate the fire hazard, and many others. De-
tails of this sort are prescrived at length in the fifty-
odd regulations made a part of the present contracts. It
is obviously impossible for the Secretary to confer with
each allottee concerning the terms and conditions of a pro-
posed contract. He rnust of necessity prormulgate general
rules. Whatever they may be called, the rules are in ef-
fect a statement of the terms under which sales by allottees
will be approved. If authority were needed to support the
views here expressed it is to be found in many cases,

United States v. Thurston Co., Neb., 143 Fed. 287; National
Bank of Commerce v. Anderson, 147 Fed. 87, 90: Mott v.
United States, 283 U.S. 747, 751: Sunderland v. United
States, 266 U.S. 226, 235; United States v. Brown, § Fed.
(end) 564, 567; United States v. Goldfeder, 112 Fed. (2nd)
615; Starr v. Campbell, supra. See also generally, United
States v. Algoma Lumber Co., 305 U.S. Uls,

As has been said, the general forest regulations
adopted in 1936 particularized on the broad principles enun—
ciated in regulation 10. Thus they provided that "whenever




practicable, from 25 to 60 per cent of the merchantable tim-
ber volume will be left standing in order to protect the
site, provide seed for a new stand, and make possible a
second cut before reproduction matures." Further, in the
making of timber sales "consideration should be given to
whether it will be beneficial to the Indians to have a speci-
fic area logged or reserved for recreational and scenic pur-
poses." Depending somewhat on the spirit in which they are
administered, these provisions would seen to be within the
general terms of the 1920 regulation. The area of prohi-
bited cutting along the line of highways was reduced by the
later regulations to 200 feet, instead of 300 as in regula-
tion 10, and the permissible fee deductibdle to cover the ex-
pense of supervision was reduced to 8 or even less in ap-
propriate circumstances,

The trial judze was "impressed" with the wisdom of
the selective logging principle as explained by the experts
of the Indian forestry service. "It may", he said, "result
in immediate detriment to the allottees. Ultimately, how-
ever, it will result in benefit to the group as a whole.,"
But the Jjudge appeared to be of the bslief that the inme-
diate advantage of the Indians was paramount. Clearly, how-
ever, the Department was free to take the long view, The
plaintiffs thenselves are but descendants of the generation
which negotiated the treaty. The Secretary was not obliged
to formulate a policy which would make it possible for the
Indian of today to consume or lay waste his heritage without
thought of his own future or the welfare of those who come
after him. 1In any event the court is not at liberty to sub-
stitute its Judgment for that of the Secretary.

The deductions prescribed by regulation 50 as changed
in 1936 are specifically authorized by the act of Congress
of February 14, 1920, 2 Stats. 415, That act provides,
among other things, that on the sale of timber on Indian
alletments the Secretary of the Interior is authorized to
charge a reasonable fee incident to the sale of the timber
or in the administration of Indian forests, the fee to be
paid from the proceeds of sales and to be covered into the
Treasury as miscellaneous receipts. Appellees assert that
their vroperty is immune from charges of this sort by vir-
tue of the 1855 treaty, but we find nothing in the treaty
which could be thought to limit the power of Congress in
this respect.

We need not determine whether the Secretary of the
Interior is an indispensable party. We assume for the pur-
pose of the decision that the action may be maintained against
his subordinates.

Reversed,

(Endorsed) Opinion. Filed Mar, 10, 1941, Paul P.
O'Brien, Clerk,




—— ] .
. . 3. CERTIFIED FOR NATICHNAL DUF{NSF UNDER P4 PaGE | oF i
STANDARD FORM 23, NOV. 1969 SOLICITATION, OFFER, BOSA KEG. 2 AMD OR DMS ReGe 1 ‘
“of GENERAL SERVICES ADMINISTRATHCIN 1 ]
FLO. PROC RUG. {40 CIR) 1. 16 101 AND AWARD At ‘ 19
- — : . i
1. CONTRACY (I'ror Iwst. tdent ) NO % 2 SOUGTATION NO 5. DATE 153000 ; 6 KEQUILITIGHPURCHALL RELUEST P
J-42454 ; |
{71 ATVERTISED NEGOTIATED i
| (Ir8) L (RIP) i
7 ISSUED BY CODE ‘ 8. ACDRESS OFFER TO (If ciber than Slock 7}

Land and Natural Resources Division
Department of Justice
Washington, D. C. 20530

SOLICITATION
9. Sealed ofers in origmal and . _copies for turnishung the supphies or services described 1n the Schcduie will be receved at the place speatied
block 8, OIL 1Y HAND-CARRIED, IN THE DEPOSITARY LOCATED IN .
unti - cAF this 15 2o advertisad soliccaton, ofters wiil be [ ey opened at thai

(Tame, Zaiie, and Date )
time. CAUTION—LATE QFFERS. See¢ par. 8 of Solicitat:on Instructions and Conditiuns.

All cffers ase subject to the following: ) 3. The Schedule induded below and, o1 atrached hercto
The attached Solicitation hstrulatj 649(01...11 tions, SF 33-A. 4. Such other pivvisiens, opresentitings, oo ‘i\ atwons, and spoafiotens
. Thc Goeneral Provisions, ST 12 edition, wh uh i5 atiached as are octached oracorporated herein by refeaonce (Avachments are biseed
or ncorporated herein by reierence. in the Schedule)

FOR INFORMATION CALL ¢ Numy upd Teliphone No. ) ( No collet calls )

SCHEDULE ) )
Y R A O P S RV I‘ 131 s | T s i
ITEA. NO. i SUPPUESISERVICES | QUANTHY L.N'T LNIT FSICE i AMOUNT
N S g SURNEY CUNTRECE ] Amount
| .
Prepar*ng and furnlshlng 10 copies of a report, the sco£ f which it set out

herein} 3 copies of documentation, identified ahd numbe ed'as defendbnt s
exhibits, in support of the report; and digest pf defendan 's exhibits, the
dlgest to be in triplicate, for probative use in Helen Mitc¢hell, et hl V.
United; States, Docket Nos. 772-71 through 775-71, before the Court of Claims

(D.J. File Nos. 90-2-20-926, 90-2-20-923, 90-2- QO 924, andt90 2-20- 9?5)
|

:
! !

i ! ‘ ;

l | [ ?

1 b |
OFFER (NOTE: Reverse Must Also Be Fully Completed By Offerer)

In compliance with the above, the undersigned offers and agrees, if this offer v cccepied within ___calendar Javs (60 calendas days unlisy a diticzent
peniod is inserted by the offeror) from the date for receipt of offers specified above, to furnish any or all iteras upon which prices are offered. ac the
price set apposite earh item; Jdelivered at (h( Je )xgn.n(d pmm \w)_ \\nh n rhc hmr s e \i 10 the Schedele.

16, DISCOUNT FCR PROMPT PAYNENT (See Par. 9 on SF U_A)

% 10 CALENDAR DAYS; . .. . % 20 CAIENDAR DAYS; I % 30 CALENDAR DAYS Yo .. CAUENDAR DAYS

7. OFFEROR ’\()DFL ! FACHITY CODE ( T THB rAWE AND TIT(E OF PeRSCH AUTHOMIED
MAME & ADDRESS ":_'—'"_—""""" . T T T TO SIGN OFFER (apre ar Erine)
P Forest History Society, Inc. 'Mr. Elwood R. Maunder
B eet, .
county, state, P. O. BOX 1581 P 3 3
S e Coddes : . . Executlve Director

o Santa Cruz, California 95061 . T CnTone e -

‘ ‘ —I "O (FFE'( L)ATE
Arec Code and Tiephone No.. (408) 42 6_ 3 7 70 1
[:] Check Lf Remitiunce Address Is 1)ifferent From Abrre -Ewtev Such Address In Schedule. M zg ,fﬂ

AWARD ( {0 Be Completed By Gorernment)

21 ACCEPTED AS TC ITEMS NUMSBIRED —I 22 AMOUNT 23 ACCOUNTING AND APRODPIAYT O DATA
: $25.683 General Legal Activities 15-08 NC #1145
| > Land and Natural Resources Division

24. SUSBIMIT INVOICES (4 copues wnmless eiheruize \pecsfice) 10 ADDRESS SHOWN 1N 25 nzGonATED  [] 10 UsC. 230400y

| mocx L. FURSUANT T3 K1 4 us. 252 vli-

26. ADMINISTERED BY cuir [__‘_ 2/ PAYMENT WILL B¢ MADE 8Y i b e

(If cther than biock 7 )
- Department of Justice

Accounting Section
lWashington, D. C. 20530

28. NAME CF CONTRACTING OFFICER (1ge ar Print) 27, ULHTED STATES GF A/ASRICA

Mr. Albert A. Cutino gV

30 AWARD DATE

(.Slglulmr of (,autm(l//'g ()’ﬁ‘cr) .

23128 Award will be made on this form, or on Standurd §vim 25 or by siber oMol written motice



= PAGE 2 OF 5Ff 31

REPRESENTATIONS. CERTIFICATIONS, AND ACKNOWLEDGMENTS
* The Offeror represents and certifies as part of his offer that: ¢ Check or complete all applicable boxes or hlocks.)

1. SMALL BUSINESS (See par. 14 on 5F 33-4.) -
He [ is, [ is not, a small business concern. It offeror is a small business concern and is not the manufacturer of the supplies offered. he also represents that
all supplies to be furnished hereunder [J will, [] will not, be manufactured or produced by a small business concern in the United Stazes, 115 possessions, or

Puerto Rico.
2. REGULAR DEALER —MANUFACTURER ¢ Applicable only 11 J///p/)r contracts exceeding $10,000. )
SEE ITEM 4

He is a {J regular dealer in, [] manutacturer of, the supplics oftered.
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(Offeror's EI. No.) ( Parent Company's E.l. No.)

6. EQUAL OPPORTUNITY ]

He £ has, [ has not, participated in a previous contract or subcontract subject exther to the Equal L)Spormm(y lause herein oo the dlavse ongnatly oo
tained In section 301 of Executive Order No. 10925, or the clause contained in section 201 of Executive Order No. 11114; that hepfR has, (] has vor, tled all
required compliance reports; and that representations indncutinﬁl submission of required compliance reports, signed by proposed subcontractors, will be obunned
prior to subcontract awards. ( The abore representuation need not be submitted tn connection with contracts or subcontracts which ure exempt froor the lawv )

7. BUY AMERICAN CERTIFICATE
The offeror hereby certifies that each end product, except the end products listed below. is a Jomestic source end product (as defined ta the /awie enuded
“"Buy American Act’’); and rhat components of unknown origin have been considered to have been mined, produced, or manutactured outside the United Stites

EXCLUDED END PRODUCTS IVCOUNTRY OF ORIGIN

8. CERTIFICATION OF INDEPENDENT PRICE DETERMINATION ¢ See par. 18 an SF 33-A4.)
{a) By submission of this offer, the offeror certifies, and in the case of a joint offer, each party thereto certifies as to its own organizaticn, thit in connecuon
with this procurement: a .

(1) The prices in this offer have been arrived at independently, without consultation, communication, or agreement, for the purpose of restnvang comie
ation, as to any matter relaung to such prices with any other ofteror or with any competitor,

(2) Unless otherwise required by law, the prices which have been quoted 1n this offer have not been knowingly disclosed by the otteror and will nont
knowingly be disclosed by the offeror prior to opening in the case of an advertsed procurement or prior to award in the case of a negotiated procurement,
directly or indirectly to any other offeror or to any competitor; and

(3) No attempt has been made or will be made by the offeror tolinduce any other person or firm to submit or not to submit an offer for the purpose of
restricting competition.

(b) Each person signing this offer certifies that:

(1) He is the person in the offeror’s otganization responsible within that organization for the decision as to the prices being offered herein and that he hus
not participated, and will not participate, in any action contrary to {a) (1) through (a) (3) above; or

(2) (1) He is not the person in the offeror’'s organizarion responsible within that organization for the decision as to the prices being cftercd heresn bat
that he has been authorized in writing to act as agent for the persons responsible for such decision in certifying that such persons have not participated, and
will not participate, in any action contrary to (a) ?l) through (a) (3) above, and as their agent does hereby so certity -.mf(.a) he has not participated, ard
will not participate, in any action contrary to (a) (1) through (a) (3) above.

9. CERTIFICATION OF NONSEGREGATED FACILITIES

(Applicable to (1) coatracts, (2) subcontracts. and (3) agreements with applicants who are themselves performing federally assisted construction contracts,
exceeding $10,000 which are not exempt from the provisions of the Equal Opportuniry clause.)

By the submission of this bid, the bidder, offeror, applicant, or subcontractor certifies that he does not mamtain or provide for his employees any sogiesared
facilities at any of his establishments, and that he does not permit his employees to perform their services at any location, under his control, where sepregated
facilities are maintained. He certifies further that he will not maintain or provide for his einployees any segregated facilities at any of his establishments, and
that he will not permit his employees to perform their services at any location, under his control, where segregated facilities are maintained. The bidder, oiferor,
applicant, or subcontractor agrees that a breach of this certification is a violation of the Equal Opportunity clause in this contract. As used in this cerufication,
the term “'segregated facilities” means any waiting rooms, work areas, rest rooms and wash rooms, restaurants and other eating areas, time clocks, Jocker
rooms and other storage or dressing areas, parking lots, drinking fountains, recreation or entertainment areas, teansportarion, and housing tarihines provided
tor empioyees which are scgreﬁated by chlici( directive or are in fact segregated on the basis of race: color, relynion or national origin, because ot habir. locat
custom, or otherwise. He further agrees that (except where he has obtained identical certtfications from proposed subcontractors for spedific time perods) be
will obtain identical certifications from proposed schontractors prior to the award of subcontracts exceeding $10.000 which are not exempr trom the provisiors
of the Equal Opportunity clause; that he will retain such certifications in his files; and that he will forward the following notice to such proposed subcoatra
tors (except where the propesed subcontractors have submitted idenucal certifications for specific time periods):

Notice to prospective subcontractors of requirement for certifications of nonsegregated fucilitres

A Certification of Nonsegregated Faci{ities must be submitted prior to the award of a subcontract exceeding $10,000 which 1s not exempt from the provi-
sions of the Equal Opportuntty clause. The certification may be submutted either for cach subcontract or for all subcontracts during a period (¢, quarterty
semiannually, or annudlly). NOTE: The penalty for making false statemants in offers is prescribed in 18 U.S.C. 1001.

ACKNOWLEDGMENT OF AMENDMENTS AMENDMENT NO. DATE AMENDMENT NO. DATE
The offeror acknowledges receipt of amendments
to the Solicitation for Offers and related docu-
ments numbered and dated as fallows:

NOTE. —Offers must set forth full, accurate. and complete information as required by this Solicitution (ncluding attachments). The penalty for making false state:
ments in offers 15 prescribed in 18 U S.C. 1001.
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AVTTEMATIVE ACTION PROCRAM:  The Lidder (o1 offoror) reprecsnte that (1) he ( Y hae
developed and han on 11le () han not developed and does ot have on THTe ot cach
establishment affirmative action programs as required by the rules and regulatiocns
of the Secretary of Labor (41 CFR 60-1 and 60-2) or (2) he (x) has not previously
had contracts subject to the written affirmative action program requirement of the
rules and regulations of the Secretary of Labor.

NONDISCRIMINATION BECAUSE OF AGE: It is the policy of the Executive Branch of the
Government that (a) Contractors and Subcontractors engaged in the performance of
Federal contracts shall not, in connection with the employment, advancements, or
discharge of employees, or in connection with the terms, conditions, or privileges
of their employment, discriminate against persons because of their age except upon
the basis of a bona fide occupational qualification, retirement plan, or statutory
requirement, and (b) that Contractors and Subcontractors, or persons acting on
their behalf, shall not specify, in selicitations or advertiscments for cmplovees
to work on Government contracts, a maximum age limit for such employment unless the
specified maximum age limit is based upon a bona fide occupational qualification,
retirement plan, or statutory requircment.

IDENTIFICATION OF MINORITY BUSINESS ENTERPRISES: The business entity submitting
this offer () is &¥ 1is not a minority business enterprise. This certification is
requested for statistical purposes only and is not a restriction on eligibility

for doing business with the Department of Justice. (The term "minority business
enterprise' is defined as a business at least 507 of which is owned by minority
group members or, in case of publicly owned businesses, at least 51% of the stock
of which is owned by minority group members. For the purpose of this definition,
minority group members are Negroes, Spanish speaking Americans, American-Orientals,
American-Indians, American-Fskimos, and American Aleuts.)

CLEAN ATR AND WATER CERTIFICATION: (Apﬁlicable if the bid or offer exceeds $100,000,
or the Contracting Officer has determined that orders under an indefinite quantity
contract in any year will exceed $100,000, or a facility to be used has been the
subject of a conviction under the Clean Air Act (42 U. S. C. 1857c-8(c) (1)) or the
Federal Water Pollution Control Act (33 U. S. C. 1319(c)) and is listed by EPA, or

is not otherwise exempt.)

The bidder or offeror certifies as follows:

(a) Any facility to be utilized in the performance of this proposed contract has
( ), has not ( ), been listed on the Environmental Protection Agency list of
violating facilities.

(b) He will promptly notify the Contracting Officer, prior to award, of the receipt
of any communication from the Director, Office of Federal Activities, U. S.
Environmental Protection Agency, indicating that any facility which he pro-
poses to use for the performance of the contract is under consideration to be
listed on the EPA 1ist of violating facilities.

(¢) He will include substantially this certification, including this paragraph
(c), in every nonexempt subcontract.

HANDICAPPED: The offeror certifies with respect to the Employment of the Handicapped
clause as follows:

1. He () has, (X has not previously been awarded a contract which included the
clause. (If affirmative, execute 2.)

2. The time specified for contract performance ( ) exceeded 90 days, ( ) did not
exceed 90 days. (If more than 90 days, execute 3.)

3. The amount of the contract was ( ) less than $500,000, () more than $500,000,
and he ( ) has, ( ) has not published his program for the cmployment of the
handicapped. (If more than $500,000, execute 4.)

4. He () has, () has not submitted the required annual report to the Assistant
Secretary of Labor for Employment Standards.

5. He () has, ( ) has not made a good faith effort to effectuate and carry out
his affirmative action program.

6. He will not award.subcontracts to persons or concerns that_have not published
programs and submitted annual reports as required by the clause.



I. Consideration.

A. For the consideration not to exceed $25,683, the
Forest History Society, Inc., hercinafter called the consultant,
agrecs that Dr. Harold K. Steen, its Associate Director, and
Dr. Robert E. Ficken, an historian to be retained by the
consultant, will prepare and furnish 10 copies of an objective
historical report on pertinent forest management practices on
the Olympic Peninsula, with exhibits and digest as referred
to on the cover page hercof, in compliance with the requirements
and specifications as follows:

B. The scope of the report shall be:

1. The report is to be responsive to plaintiffs'
claims that beginning in 1920:

a. The forests on the Quinault Indian Reser-
vation were mismanaged by the Bureau of Indian Affairs in respect
to the impact of logging on the environment.

b. The Bureau of Indian Affairs was at fault
in failing promptly to adapt its management policies and
practices to discerning, mecceting, and solving ccolopical
problems as they developed in logging the 4,000 acres of tribal
land and the 2,400 allotments, the latter consisting of 40- and
80-acre parcels, on the reservation.

2. The report shall compare in timing, nature,
and effect, the management policies and practices of the Burcau
of Indian Affairs as applied to the forests on the Quinault
Indian Reservation with the contemporary policies and practices
applied in the wmanagement of national, state, and private
industry forests in the Olympic Peninsula in western Washington.
Such comparison shall take into account the unique nature of
the forests on the reservation by reason of the small amount
of tribal forest as compared with the forests on the 2,400
allotments; the fragmentation of the allotted forests into
2,400 parcels held by thousands of allottces; the pressure of
those allottees for income so that the primary purpose of
Bureau of Indian Affairs management was to produce current
income for allottees, which deprived the management of the




alternatives available to managers of forests susceptible of
(a) multiple use and (b) so-called sustained yield policies
and practices; and the predominance of western red cedar on
the reservation as compared with national, state, and private
industry forests in the Olympic Peninsula.

3. 1In respect to paragraphs 1 and 2 above, the
report shall cover the historical progression of logging on
the Olympic Peninsula beginning in 1920 in relation to any
significant impact thereof on the environment in terms of the
then current and prevalent ecological sensitivity, if any.
The report should show when ecological pressures began to be
focused significantly on the reservation, national, state, and
private industry forests, respectively, and when the respective
managers began to reflect in their management their positive
reactions to significant ecological pressures.

4. The report shall determine whether, in the
light of the unique nature and situation of the forests on the
reservation, as alluded to in paragraph 2 above, there was any
significant lag on the part of the Burcau of Tndian Affairs
forest managers in responding to the movement for prescrvaltion
of the environment as compared with their counterparts managing
national, state, and private industry forests in the Olympic
Peninsula.

5. Among phases of comparative forcest management
to be comprechended by the phrase 'prescrvation of the environ-
ment,’” the report is to treat comparatively fire prevention
measures, types and extent of reforestation, and the kinds and
extent of clearcutting.

6. In summary of paragraphs 1 through 5 above,
the report generally will deal with the issuc of whether the
Bureau of Indian Affairs, in its management of the forests on
the reservation, reasonably conformed with the then current
state of the art on the Olympic Peninsula.

7. Dr. Steen and Dr. Ficken shall confer with
other experts retained by the defendant so as to coordinate
their work with that of the other experts and to avoid ncedless




duplication of research, study, analysis, and report contents.

8. The report is not to cover the impact of
logging on the fish in the streams because that is within the
scope of a report to be prepared by another expert retained
by the Government.

9. The report is not to cover the effect of
logging on wildlife on the reservation because plaintiffs'
attorney indicated to the Department attorney representing
the Government as defendant that the plaintiffs would not
assert any claim for damages for injury, if any, to the game
resources of the reservationm.

10. 1In respect to paragraph 5 above, Dr. Steen
and Dr. Ficken shall be particularly careful to avoid needless
duplication of the work of others of defendant's experts in
regard to fire prevention measures, types and extent of re-
forestation, and the kinds and extent of clearcutting.

C. The format of the report shall be:

1. The report must contain all pertinent data
collected in the course of the research, investigation, study,
and analysis necessary to substantiate the conclusions therein.

2. All factual statements shall be adequately
documented.

3. The supporting documents shall be legibly
reproduced in triplicate and marked by identifying numbers as
Defendant's Exhibits. Each exhibit is to be keyed to the text
of the report by an appropriate footnote or footnotes citing
the cxhibit number and page reference.

4, The report shall contain sufficient tables
and graphs and an adequate table of contents so that it may
be readily understood and used.

5. The report shall contain summaries of the
qualifications of Dr. Steen and Dr. Ficken as experts in forest
history and as the coauthors of the report.




6. The original report shall be typed properly
on good quality white bond paper. The copies thereof shall
be legibly and neatly reproduced by xerox process or the
equivalent. Both the original and the copies shall be signed
by Dr. Steen and Dr. Ficken as the authors thercof. The
report is to be attractively bound with a plastic comb spine
or a type of binding permitting the report to lie flat when

opened.

D. The consultant is to prepare and furnish a digest
in triplicate of the defendant's exhibits cited in the report
as exhibits supporting the factual statements and conclusions
therein. The format shall be as follows:

1. The digest shall include the defendant's
exhibit number, the date of the document, a general description
thereof, the purpose for which the exhibit is cited, its source,
and the page or pages of the report wherein the exhibit is cited
or relied upon.

E. The time schedule for compliance shall be:

1. Performance by the consultants shall begin
February 1, 1976, or, if the contract is not signed by both
the consultant and the Government by that date, performance
shall begin promptly after the consultant receives the Depart-
ment's letter notifying it that the contract has been signed
by the Government.

2. The preparation of the report is to constitute
a 6-month project from February 1, 1976, or from the altcrnate
commencement of performance date under paragraph 1 immediately

above.
Harold M’
3. The consultant will assign Dr. Upwayd K. Steen
of Santa Cruz, California, on a one-third time basis for the ,
projected 6-month period to direct the project and to collaborate
as coauthor with Dr. Ficken in the preparation of the report.

4. The consultant will arrange with Dr. Robert
E. Ficken of Seattle, Washington, to work on a full-time basis

for the 6-month period to conduct field research and to




collaborate as coauthor with Dr. Steen in the preparation of
the report.

5. A preliminary draft of the report and one
set of supporting defendant's exhibits are to be submitted
to the Department of Justice within 120 days after the con-
sultant receives official authorization to proceed.

6. Within 30 days after completion of the Depart-
mental review, approval, and receipt of the rcturned preliminary
draft by the consultant, the consultant will place in the mail
for delivery to the Department the final draft of the report.
Simultaneously, the consultant will furnish the Department
with the remaining two sets of supporting defendant's exhibits
and three copies of the digest thereof ready for exchange at
least 90 days before the date set for trial. 1f 30 days proves to be
insufficient, the consultant may have up to Augqust 2, 1976 to complyﬁﬂ

F. Work to be performed in preparation of the report
shall be:

1. Dr. Steen and Dr. Ficken, alone or together,
shall each visit and examine the reservation at such times and
in such manner as to assure a competent basis to compare in-
telligently the management of its forests from an environmental
standpoint with the management of national, state, and private
industry forests on the Olympic Peninsula.

2. Dr. Steen and Dr. Ficken, alone or together,
shall cach visit and examine national, state, and private
industry forests on the Olympic Peninsula so as to have a com-
petent basis to compare intelligently the management of those
forests from an environmental standpoint with the management
of the forests on the reservation.

1I. Time is of the Essence of This Contract.

A. The parties recognize that furnishing on time
the report, supporting documents, and digest is of the essence
of this contract. The failure of the consultant, or Dr. Steen
and Dr. Ficken, for whose services the consultant is responsible,
to perform any authorized service within the scope of this



contract or to prepare and deliver on time the report, docu-
mentation in the form of defendant's exhibits, and digest
shall make this contract subject to cancellation at the option
of the Department of Justice.

I1II. The Confidential Nature of the Report is to be
Assured as Follows:

A. Until the report is filed with the Court as a
defendant's exhibit, all information contained therein and all
parts thereof are to be treated as strictly confidential. The
consultant shall take all necessary steps to insure that no
member of his staff or organization, including Dr. Steen and
Dr. Ficken and those assisting them in the preparation of the
report, divulges any information concerning the report to any
person other than duly authorized representatives of the
Department of Justice.

B. Dr. Stecen and Dr. Ficken at their option may
select and publish any part or parts of the contents of the
report they desire without submitting their proposed publica-
tion to the Department of Justice for revicew.

C. Any such publication, however, is not to take
place until after the conclusion of the litigation in which
the report was entered by the Court as a defendant's exhibit,
unless the Department attorney to whom this litigation is
assigned gives his formal written consent for publication
before the termination of the litigation.

IV. Payment For Services, Subsistence, and Reimburse-
ment For Travel Expenses in Performance of the
Contract Shall Be:

A. The $22,433, which is the amount of the consultant's
December 23, 1975, proposal, is to be paid in six payments as
follows:

1. The first payment of $3,738 will be made upon
presentation of the consultant's invoice showing progress in

performance by the consultant. Such invoice may be submitted




March 1, 1976, if work hereunder begins February 1, 1976,
or one month after work begins, if the beginning is after
February 1, 1976.

2. The second, third, and fourth progress
payments of $3,738 each shall be made at monthly intervals
after the first payment upon presentation of monthly invoices
showing progress in performance.

3. The fifth payment of $3,738 shall be deferred
until a reasonable time after the Department of Justice has
received and approved, as complete and satisfactory, 10 copies
of the report, 3 sets of supporting defendant's exhibits, and
a digest thereof in triplicate.

4. The sixth and final payment of $3,743 shall
be withheld until after completion of the trial at which Dr.
Steen and Dr. Ficken would testify. If the Department decides not to 'P

request either expert to testivy, final payment shall be made within
a reasonable time thereafter.

B. Reconciling estimates with costs shall be as
follows:

1. Because the amounts of the items set out in
the budget attached to the consultant's December 23, 1975,
proposal are estimates, those amounts may diffcer from the
actual costs incurred. Therefore, the expenditurces for all
the various budgeted items, other than travel and subsistence,
shall be internally reconciled before the sixth and {inal
payment to determine whether there is a net unexpended excess.
If less than the total budgeted amount of $21,683 ($22,433
less $750 budgeted for travel) was disbursed by the consultant,
the net excess shall be applied to reduce the amount of the
sixth payment. TIf, however, the consultant disbursed more
than the $21,683 so that a net deficiency arose, such deficiency
shall be borne by the consultant.

C. The $4,000-budgeted item for subsistence and |
cxpenses of travel as scet out in the consultant s Jdanuarvy 7, [
1976, letter amending its proposal is to be handled as tollows: |

1. The $4,000-item is not to be taken into account
in determining whether there is a net excess as above outlined. !

: \



2. In accordance with Government Travel Regula-
tions current at the time of any travel hereunder, the con-
sultant will be reimbursed for travel expenses incurred by
Dr. Steen and Dr. Ficken in performance of this contract.

3. For the purpose of travel and subsistence,
Dr. Steen's official headquarters will be considered as that
of the consultant's, i.e., Santa Cruz, California, and Dr.
Ficken's will be his home in Seattle, Washington.

4, Subsistence per diem will be paid for time
in travel and at work beyond the arca of the respective head-
quarters of Dr. Steen and Dr. Ficken.

5. Where the convenience of a rental car will
render more efficient performance hereunder, either Dr. Steen
or Dr. Ficken may use a rental car, for the cost of which the
Department will reimburse the consultant.

6. Where the use of their personally-owned car
by either Dr. Steen or Dr. Ficken will render more efficient
performance hereunder, the Department will reimburse the
consultant at the Government mileage rate in effect at the
time of use.

7. The Department is under no obligation to pay
the entire $4,000 set out in the counsultant's January 7, 1976,
letter, but shall reimburse the consultant only for subsistence
at the per diem rate in effect at the time of travel and for
actual travel expenses.

8. The Department in no event is to reimburse
the consultant for more than the maximum of $4,000. Any
subsistence or travel expenses in excess of $4,000 shall be
borne by the consultant.

9. The Department shall reimburse the consultant
for subsistence and travel upon presentation of monthly invoices
setting out the details of the costs incurred.
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Helen Mitchell, et al, v. United States Case

STATEMENT OF CASE

The action by the Quinauit Allottees against the United.States

for failure to prudently manage their allotments is an unique effort

to apply the principles of sound si1v1534£§€§é management for a single
+large forest of 170,000 acres to a collection of 2,340 separate forests
of 80.acres egch. It is apparent that there are no applicable standards
to heasuré the care or lack of care by the United States in the manage-
mént of the plaintiffs' land. Private industry does not manage its‘
timber in 80-acre tracts. Nor does the Forest Service manage the
public timber in such a manner. The standafd of care rendered by the
United States in the management of the plaintiffs' lands must be viewed
as a changing standard[whic?]takes i&to consideration the balancing

are ?

of many interests-which is readily apparent as one views the history

of the Quinault Indian Reservation and its timber resources.

The Quinault Reservation contained approximately 190,000 acres .
of which 175,000 acres were heavily timbered. The reservation has
been completely allotted to provid; permanent homes for the Indians
of the reservation. It was the purpose of the treaty and the Allotment
Acts-that the allotments would not only provide permanent homes but
sufficieht.iénd for the support of the Indian family through agriculturél
development., The Allotment Act does not,contempiate that the allotted

~

tract will be managed for its timber but that such tract will be




cleared and farmed by the Indian family for their support, It was
appaient in the early histary of the reservation that the 1and was
more suitable for timber production than crops. As. a result, the
Commissioner of Indian Affairs ordered all allotting stopped in
‘1915 so that the reservation could be managed as a forest. The
Commissioner's policy was short lived for, in 1924, tﬁe United
States Supreme Court ordered the Secretary of the Interior to con-

tinue the allotting of the reservation. (United States v, Payne,

264 U.S. 446 (1924)) By the Payne decision, the Supreme Court,
rather than the Secretary of the Interiqr, determined ;he silvi=-
cultural management progrém for the Quinault Reservation. From that
time to the present,ﬁhere has been a never-ending conflict between
efforts by the professional foresters for the Bureau of Indian
Affairs to manage the Quinault Reservation upon sound silvi-
cultural principles and the efforts of the allotment owners to

- realize i their lifetime income from the timber growing upon their
respective allotments. The history of timber management on the

‘ Quiﬂault Reservation has been one of compromiée and adjustment which
has satisfied neither the desires of the Bureau's professional

foresters nor the allotment owners.

The plaintiffs' complaint attempts to set forth a wide range

of alleged nonfeasance and negligent acts by the United States in

2




connection with the plaintiffs' allotments. It appears that they
may be summarized in four general categories as follows: |

Ta
!

i X i
1. Failure by the United States to provide adequate ]
conditions in the logging of/glAlA the allotted lands to

protect the plaintiffs' interests.

i 2, That representatives of the United States by mis- ' !
representation, undue influence, and coercion obtained powers 4
of attorney from the plaintiffs to enter into contracts for
sales of timber and failed to provide the allottees with a
full and complete disclosure of information before obtaining
the allottees' consent to entef into large-éize, long-term

.contracts.

3. That the United States failed to rehabilitate and
. provide for regeneration of the timber after it had been

cut from the plaintiffs' allotments.

4. That the United States failed to provide for prudent
management of an area within the Quinault Reservation known
as the Queets Unit in that representatives of the United
States encouraged the selling of trust lands and failed to
provide a management progfam for planned harvesting of the

Unit. ' -




The plaintiffs’ complaint makes general allegations of negligent

conduct by the United States in early contracts on the reservation

beginning in 1920, however, in subsequent pleadings, it appears that
plaintiffs will concentrate on alleged negligent conduct arising out
of the contracts connected with the Taholah and Crane Creek Units.

The Taholah Unit was contracted to the Aloha Lumber Corporation in

o

1950, and the Crane Creek Unit was contracted with Rayonier Incorporated

in 1952, Consequently, this report will concentrate on the activities

of "the Bureau of Indian Affairs in the management of the Taholah and
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Crane Creek Units. The volume of material which has been reviewed
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in the preparation of this report is immense, and this _report is only
s — e e e

a summary. It also must be remembered that,with chnaging admini-

strations and personnel there have been many changes in policies,

R
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some of which are conflicting, which have been caused by the many

- — =

conflicting interests involved in the management of the Quinault lands.

It is apparent -from all of _the. information available that the Bureau

of Indian Affairs hasAattempted to manage the lands upon a basis of

L ma——r e

obtaining maximum income for the allotment owners and, at the same time,

to fulfill in some form the direction of Congress to manage Indian
forests upon the basis of a sustained yield of management. It is

also apparent that the two principles are incompatible.
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7-24-73
HISTORICAL BACKGROUND
of L A
-QUINAULT INDIAN RESERVATION AND ITS RELATION- .

SHIP TC TIMBER RESOURCE MANAGEMENT

A Treaty was negotiated by Goverﬁor Stevens betweén the United
States and the Quinault (Quinaielt) and the Quileute (Quillehufe)
Indians whereby the Tribes ceded to ﬁhe United States a large tract
of land on the Pacific Coast of Washington. The Treaty was concluded
o;lJuly 1, 1855, ratified by the Senaté March 8, 1859, and proclaimed
by the President on April 11, 185% (12 Stat. 971). There was reserved
for thé Tribes a tract of land sufficient for their wants within the
Territory of Washington to be selected by the President of the United
States and set apart for their exclusive use. Article VI of the Treaty
giedfy provided that the President may allot the reservation to individuals
of the Tribeﬁﬁor families on the same terms and sﬁbject to the éame
regulations as provided in the sixth article of the Treaty with the
.Omahas.ﬁiA small reservation of approximately 10,000 acres was set
aside for the Quinaults and later enlarged to approximately 200,000
acres by Executive Order of November 4, 1873. The Indian Bureau com-
menced the allotting of the reservation in 1905 undér the Treaty of
1855 and the Generai Allotment Act of 1887. (24 Stat. 388) By 1911,
approximately 750 allotments had been completed. |

By the Act of March 4, 1911 (36 Stat. 1345), Congress specifically
directed the Secretary of the Interior to make allotments on the
Quinault Indian Reservation under the provisions of the Allotment Laws
of the United States.

". « « to all members of the Hoh,_Quileute,'Ozette
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or other tribes of Indians in Washington who are
affiliated with the Quinault and Quileute Tribes

in the Treaty of July 1, 1855, and January 23, 1856.

In 1914 the Commissioner of Indian Affairs stopped the allotting
of heavily'forested lands within the Quinault Reservation and directed
a cruise of the timber for the purpose of preparing a plan to manage
the reservation timber as an integral forest unit, From 1915 to 1917

the Indian Bureau prégAféd was engaged in the preparation of such a

cruise for the management of the reservation timber.

A — ——— B e —— -

In 1911 Tommy Payne, an Indian of the Quileute Tribe, had selected

an allotment of 80 acres which contained 40 to 50 acres of timber land—

ey - o T S
.and the remainder being bottom land lying along the Raft River. The

Indian Bureau refused to confirm the allotment because of its poliqw
- fx “ - - timbered -
eatablished in 1914 to withhold from allotment _the timﬂéf 1ands of

the reservation for management as a unit. Numerous other Indians had

applied for allotments of the timbered 1and which had been refused,and

Payne brought suit in the Federal District Court to compal the Secretary

to issue a trust patent. The question presented to the court was whether

the land, being timbered, was to be excluded from the 0peration of the
- al
Allotment Act which referred only to the allotting of agriculturg and

grazing lands.

The Federal District Court, as well as the Court of Appeals, held

that Payne was entitled to an allotment and the matter was appealed to




the'Supreme Court of'theAUnited Statés, which affirmed the lowér
courts. - ' .

The Supfeme Court reasoned that the Allotment Act must harmonize
with Article VI of the Quinault Treaty, which made no'restriction in
tespect.to the character of the land to be assigned or allottea. The
Court stated that the Treaty must be'construed liberally in favor of
the rights claimed under it, and it concluded that the character of
-tﬁe lands to be seﬁ apart for the Indiéns éeverally was not restricted.
The Court felt that there was no intention to exclude timber lands,

. and the Allotéent Act could not be construed to exclude such lands
from allotment without bringing about a materially restrictive change
in the terms of the Treaty. The Court concluded:

“ . . It 18 not an unreasonable view of the re-

quirement that72110tment shall not exceed 80 acres of
agricultural or 160 acres of grazing land to say that

it was meant not to preclude an allotment of timbered
lands, capable of being cleared and cultiv;ted, but
simply to differentiate, in the manner of area, between, .
lands which may be adapted to agricultural use§ and

lands valuable-for grazing purposes." United States

©, 449
v. Payne, 264 U.S. 446/(1924)




With the Payne decision, the plans for the management of the

forests on the Quinault Reservation as a unit were abandoned. .By

1934 all of the forest land within the reservation had been allotted.
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_III. Issues Raised by GQuinault Allbttees

A, Lack of Prudent lManagement by the Government,

1. Inadequate Formula or Means for Determining Fair Stuﬁpége

Prices and Use of Inadequate and Eroneous Data in the Formula,

.a.

Stumpace Determination Formulas

There are several formulas tﬁat have had use in appraisal
of timber stumpage. The formulas are similar in the
basic factors and vary in the method of determining

the profit margin, Ihus:.

Stumpage = Selling Value - Costs - Profit Margin

1) Valuation Factor - profit margin is calculated by

taking a part of the conversion return.

2) Overturn Method - profit margin is calculated on a

percent of estimated cost,

3) Profit Ratio Method = profit margin is calculated

on a percent of estimated cost and stumpage (stumpage is
considered a cost).

4) Selling Price Ratio = profit margin is expressed as

a percentage of return on sales and converted to a
profit ratio,

S) Investment Approach - profit margin established on

the basis of capital engaged,

All these methods have been used by public agencies to

arrive at sturpage appraisal-although the valuation factor




b.

sppears to have been’used only by the Bureau of Land

‘Management, The Bureau of Indian Affairs use has

foilowed the U.S, Forest Service practices--from u: . of
the investment approach in the 1920s to use of overtura
to preéent use of the profit ratio., The BLM and USfS
currently indicate tﬁey use the selling price ratio

concept to arrive at the profit ratio.

Selling Value

Quinault appraisals since inception of timber sales have

used log selling prices to calculate stumpage prices.

The coastal marketing area of which Quinault is a part

has historically—dealt in log values and log markets.,

Collection of such data by Foresters was an integral .

partméf—fﬁé apﬁféisal of stumpage. Early sales appraisal

relied on the log market data gathered from their own

inq§I;;';ha~EaﬁpiiEd.-'Althouéh the Pacific Northwest

Loggers Association (PNLA) eventually became a published

source of log market data that was used to appraise

stumpage, it did not exist in the Grays Harbor area in

- the 1920s, When the PNLA ceased operation, the Industrial

Forestry Association (IFA) began collecting and publishing

similar log market transaction information.

The USFS also used log market prices in their appraisals

until approximately 1960 when they changed to ehd-pfbduct
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appraisalf Vége BLM has traditionally used log delivered
to mill pond values. The BIA continues to use log market
value for Guinault sales., This is advantageous to the
allotted ownefs since the market reflects the expért
prices and these have been a dominant factor in the rise
in appraised stumpage values, The USFS and BLM timber
sales are restricted as to eﬁport and thus tend to reflect
a éomestic price, In comparison State of Wéshington

sales are not export restricted but by law have the
impractical requirement of use of domestic log prices

in appraisal. Log prices are quoted by grade and the

quality of a given timber sale is directly reflected in

such application to the appraisal.

Loooing Costs

Collection of costs applicable to timber being appfaised
was a responsibility of the local appraising organization,
Over time the collection has developed from individual
efforts to a system utilizing specialists. Collection

by BIA personnel appraising timber has been from purchasers
of Indian timber, pursuant to a contract clause, and
contact and inquiry to logging businesses in the reserva-
tion vicinity. Since appraisal was to log prices only
logging costs were applicable or needed, Such collections

followed the practices of the times and the recognized




éébumulation procedufes. USFS cost collections were
viewed as a reference and comparison facility and
_became a source of specific costs as their information
became a formal regional publication, Jitﬁ the'fevision
of the Crane Creek apd Taholah stumpage rates in 1960,
the USFS cost guides were adopted for standard use.
Specific cost items noé in their cost guide have been
developed by the BIA or obtained from other recognized
cost sources, Use of this method has been reinforced as
a result of puréhasef appeals, Congressional inquiry,
Seéreférial decisions, and pﬁrcﬁaser resort to the
Courts to contest rate revisions, Most recently, an
Arbitration Board established by Quinault officials and

Aloha Lumber Corporation, reviewed the cost allowances.

The hSFS cost guides derive from their program of cost
collection from a séﬁple of fﬁeir purchasers and is
revised on an approximate six-month's interval to reflect
current cost collections from purchaser closing fiscal
year records, The BLM uses costs derived from their
direct time studies, and a variety of sources such as:
the USFS, BIA, Pagific NW Experiment Station, Labor
vifon basic wage rates, manufacturer purchase prices and
operating expenses, etc, The State of Washington gathers

local purchaser cost data and uses it with cost adjust~
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ment tables of the USFS generally, Certain cost allow-
ances are empirically developed or have a standard
formulation,

Profit il-r=in

As previously discussed, the manner of obtaining the
profit margin is the difference between appraisal
formulas. There are various means of determining the
factor as related to any formula. Among them are (1)
published findings of the Federal Trade Commission and
Securities and Exchange Ccmmissioq, (2) examination of
purchaser financial statemeﬁts (3) special'industry
studies; (4) timber sale bidding experience, Appraisers
may use one or all in arriving at a factor, and usually
do, although one may be the rule and the others used to
compare and substantiate, The profit margin is composed
of several allowances with profit the major one. Others

are risk, income taxes, interest on borrowed capital.

Contract Administration Procedures

1) Quarterly adjustment of stumpage rates

Procedure is stated in Sections 7, 8, and 9 of the
contracts and provides for quarterly adjustment of
stumpage rates by application of the listed ratios to
the price of logs as published by the Pacific Northwest

Loggers Association (PNLA)., This quarterly adjustment-

s




feature of each contract was lost when the PNLA ceased
to publish log prices

2) Adjustment of stumpnage ratios

Procedure is stated in Section 10 of the contracts and
provides for the Approving Officer to establish new
raﬁios when the altered situation warrants, The new
ratios aré then applied as iﬂ Section 7 to establish
the quarterly stumpage fates. This feature was also

lost when the PNLA ceased to pﬁblish log prices,

Reference:-- Taholah gnd Crane Creek Timber Contracts [

3) Use of Grade Information

Original grade estimates were set out in the Forest
Officer's Report proposing the Taholah-Queets~Crane
Creek Logging Units., By 1957, sufficient data on grade
recovery had been accumulated to adjust the originai
estimates. The grade data had been expanded from each
succeeding year of logging and is recorded for each
year and accumulative for all years fo date, The grade
information was applied to log prices uging the latest
3-year combined data. With the Secretary's decision
of the 1966 Taholah appeal, the Taholah established
grade prices are applied on a monthly basis to the log

production to arrive at the monthly stumpage rate.

References: Crane Creek and Taholah Grade RéédéEEy"
Record PNLA Publications—--

1
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4) Logeing Cost Information

The original appraisal and subsequent rate revising

actions used cost information the result of study of

purchaser cost records and experience in the econecmic

area. The collection of this information became more
formalized and specializedvto what 1s essentially present-

AN . .
day methods. In the 1960 rate revision, the BIA adopted
A\
the USFS Region 6 cost guides (West Side). In prior
/ .
revisions they had been used for comparison purposes

N

and for certain specific items of cost., Transportation

// N
costs were-‘also standardized in the 1960 revision to

use of the State of Wasﬁington‘tariff tables., Items

£

of cost not available otherwise are determined by

separate cost determination of the BIA,

Contract Acdministration Problems and Controversy

1) Determination of change regarding ratios

The Crane Creek and Taholah timber contracts provided
initial rates (Section 6) and that these rates would be

adjusted quarterly (Sections 7, 8, & 9) by application

"-of the listed ratios to the log prices as published by .

the Pacific Northwest Logger's Association (PNLA), This
quarterly adjustmeht feature was lost when the PNLA

ceased to publish log prices in November 1962,




In addition to the quarterly adjustments provision
made for adjustment of the ratios (Sectiom 10) by
the’Approving Officer when an altered situation
warranted, This section language received varieJ’
interpretation., The puréhasers held that only major
changes in economics should be considered; however,

Fhe view of the BIA that changes such as costs, log
prices, in addition to other changes are the proper
considerations and this view prevailed andAwas presumably
accepted, The purchasers, however, retained opinion on
various.aspects of the ratio changes while accepting
them,

2) Chance in loz market information source - Revision
of Stumpage Rates

With the dissolution of the PNLA November 13, 1962, a

new source of log price informatioﬁ wés required and

the decision of the Industrial Forestry Association

(IFA) to publish log prices waswlcomed. The stumpage
rate change procedure moved to Section 1l of the contracts,
which stated rates would be revised "in accordance with
the trend of economic conditions in the West Coast

logging and lumbering industry (Taholah) and West Coast
forest products industries (Crane Creek), These contro-

versies subsequently developed.

P P




a) Purchasers maintained that the IFA was essentially
the same as the PNLA so that stumpagé rate changes
should continuec to be made under Section 10,

b) The difference in wording '"logging and 1umbéring"
versus ''forest products industries was noted by

. the purchasers and in their interpretation required
measure by different means.

c) The same question.of the application to major

changes only, was presented by the purchasers,

All of these differed from the BIA view which was

" sustained in the subsequent revision actions and the
BIA view has now bécome accepted without the recurring
controversy, although the purchasers remain as hold-

ing their owm opinion,

Upon tentative decision based on examination of
indicators that economic conditions have changed to

an extent to warrant revision of stumpage rates, a
report is prepared entitled "Trend of Economic Conditions

Relative to Revision of Stumpage Rates,"

This report
is presented to the Approving Officer with recommenda=-
tions as to proceeding under Section 11 of the timber

contract, The purchaser and Indian representatives

are advised and a period of consultation is established.




The report and other information is supplied the
parties. Upon conclusion of the comsultations required
in the revision process, recormended SQUmpage’rates

are presented to the Approving Officer‘which'bccoge
effective upon hi; notice to the purchaser and the

Indian representatives,

The report prepared is designed first to examine
information reflecting the economic trend and, second,

to calculate indicated revised stumpage rates,

The processes, ratio changes using PNLA log prices,

and revised stumpase rates ﬁsing IFA log prices have
been characterized by intensive and continuing con-
tention between the phrchasers and the Bureau of
Indian Affairs, including Secretarial appeals and

recourse to the Courts, Only recently, with the

i revision for effective date of August 1, 1971, in
§ which rates were reduced, have the Indien representatives

become active contenders against both the purchaser's

contentions and the revision process practiced by

the Bureau of Indian Affairs.

Aside from the quarterly adjustments, the ratios and
stumpage rates have been reviewed thirteen times
over the period of the contracts, the last nine being

revisions under Section 11, ‘
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3) Comparison with other stumpage sales

Almost since inception Crane Creek and Taholah rates
have received comparison with other timber sales in
the area, Generally, this was comparison with USFS

. sales, Since the axport market became a major factor
in log prices, the comparison has shifted to small,
private and State of Washington sales, and more so

as USFS has become subject to export restrictions.

A list and chart of the. USFS comparison is available,

&) Apolicetion of lo7 nrices and lozein~ costs
oo ket §

Purchasers have copsistently raised the question as
té use of the IFA data: (a) inclusion of the Puget
Sound market, (b) exclusion of logs produced for inter-
company use, -Under (a) the argument arises that
little if any Crane Creek and Taholah production‘

- enters the Puget Sound Market. In opposition, the
BIA has contended the Grays Harbor market alone is
not representative. Under (b) the purchasers argue
the IFA data is overweighted to export prices and
that the export market tends to handle the better
quality lozs with the lower grades entering inter=-

company use, which IFA does not report,

The logging cost gsuides of the U,S. Forest Service

represent Vest Side operations of Washington and Oregon.

L
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The purchasers argue that the Quinault conditions

are not well represented, Their costs claims are .
congistently higher and due, in their opinion, to the
uniqueness of the Quinault forest, Beyond the Sasic
jdifference, the application of the cost guides adjust=-
ment features are contended as to the factors applicable
and particular costs not included in the USFS guides

present special problems of application,

5) Conzressional inquiry into Cuinault Sales

. The Quinault sales havé been the subject of two
inquiries, (a) Federal Timber Sale Policies = 1955-56,
(b) Timber Sales«==Quinault Indian Reservation - 1957,
These inquiries discussed many aspects of the BIA

timber sale policy and practice.

" 6) Purchaser appeals and influence on contracts

The purchasers, without exception, raised objections
on each and every change in stumpage rates. The

first formal appeals were made in 1560, which was

~

the fifth time the stumpage-to-log price ratios had k\\\f\\\»,

been'reviewed. Out of each review and the appeal

~—

e

came contract interpretations that became procedure
for future administration of the contracts, The 1960

appeals were denied by the Commissioner, In 1966,




the stumpage rates were appealed by Aloha-Lumber
Corporation (Taholah Unit). This was the second
rate revision under the Section 1l provision of thev
contracts. A Secretarial decision of lMarch 10,‘1967,
genérally upheld the.Commissioner's stumpage revision
'.action; however, Aloha proceeded to the courts, which
culminated in.a more or leﬁs neutral }Memorandum 6rder
dated September 9, 1969. However, further definition
of the stumpage re#ising process dgs:éaikéd. Aloha
continued to appeal each successive rate revision on
the basis of their court action, ITT Rayonier mean-
while continued to argue differences in ﬁhe several
rate revisions and eventually appealed again to the
rates to be effective July 1, 1969. This appeal was
also denied, ‘Aloha finally settled their appeals

) in 1969 in an Agreement dated May 28, 1970, ngﬁétiated

Jk

directly with Quinault representatives,

7) Consultation Processes

Both Sections 10 and 11 of the timber contract provided
for consultation with the purchasers regarding intent
to cﬁange stgmpage-to-log ratios or revision of
stumpage rates, The basis for the consultations,

once notice has been given, has been the BIA report

on the proposal. The consultations have had varying
degrees of formality,., Usually the purchasers make .

both verbal and written presentations, Consultations
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with the timber owners, tribal officials and allottees,
in general, are also held, The more recent tfend

has been for the consultations to be held jointly_

with all partics represented, A report of the meeting

is furnished to the Commissioner citing any recommended
changes to the stumpage rates as a result of the

consultations,

Period since October 18, 1265 T

The previoug four sections.werp’designed to cover in
a genefal manner, the timbef/cutting activity over
the 50-year period Th;s/section is intended to
have considerably mor fdetail; but as the problems
and activity of the six=year period are culmination

of the foregoingfﬁeriod, much of the material previously

AN
AN

Ve .
mentioned will have current application,

October 18, i965, is an appropriate time to start

since at that approximate time a revision of stumpage
rates was being prepared and that particular revision
and appeal by the purchaser would have continuing
effect and attention over the entire period following
to date, Also, in 1965, the concern Qith proper treat-
ment of streams was being given pointed atteﬁtion.

~
These two factors, revised stumpage rates and treatment

- ——
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of streams, are probably the main factors of the
current controversies..

1) Revision of stumpar~e rates for effective date
of Jan. 1, 1905, Taholah Lozging Unit

Rates were also revised on the Crane.Creek Unit;
however, they were accepted by the purchaser with
what had become a pattern of comsultation contention,
The Taholah rates, however, were appealed to the
Secretary of the Interior and, eventually, to the
District Courts, The appeal is extensively and
intensively documented in a mpuﬁtain of-current
files. Aloha Lumber Corporation had been newly
acquired by Evans Products Company and a mixéure of

the old and new regimes was concerned on the purchaser's

?art.

The report revising stumpage rates followed the
procedure established in previous actions. This

action was, howevér, only the secénd since the demise
of the Pacific Northwest Loggers Association (FiLA),
which was the source of log prices used to review

the stumpage-to-log price ratios under Section 10

of the Taholah contract., The current source of log
prices was the Industrial Forestry Assocation (IFA),
and the revision ac;ion under Section 11 of the Taholah

contract,




Procedure had also been established to use of the
USFS Region 6 logcing cost guides. In examining

.5
the guides available in 19;%, the BIA concluded
that the Forest Ser@ice cost guides were not representa-
tive of the cost situation. As a result the previous
report costs were advaﬁced on the basis of the
division of the increased value of logs by 75 percent
to the stumpage owner and 25 percent to the purchaser
as increased cost, This division was the same
practiced in the quarterly adjﬁstment features of
other contracts let for sale 6f Indian timber, The
BIA was of the 0pinion.this allowaﬁce legitiﬁatgly
covered the cost increases. Whiie the BIA was eventually
criticized for the method used to establish costs,
its judgment as to the USFS costs was substantiated
in that the cost guide proceduré aﬁd base was amended

and changed by the USFS.

2) The Aloha Lumber Corp. Apneal

The appeal is well stated in the Secretary's decision
on the appeal, It states:

"Aloha's appeal is based upon the ground that the
decision of the Commissioner is contrary to the basic

intent of the contract, because the Commissioner in




establishing stuzmpage rates: (1) arbitrarily and
capriciously disregarded actual costs of produc=

tion existent in the industry; (2) arbitrarily and

capficiously utilized a grade recovery_factor which
'substantially overstates the actual grade of timber
which can be expected to be realized in present and
future operations by Aloha; and (3) selectively

utilized trends of economic conditions in the Vest

Coast logging and lumbering industry which tend to
~ increase stumpage rates, while excluding from con-

sideration trends which have the effect of reducing

stumpage rates.' .

The appeal can be reduced to five separate issues:
a) Whether the stumpage adjustment procedures
set forth in Section 9 of the contract are applicable;

b) Whether the Bureau's profit and risk allow-
anﬁe i; adequate;

¢) Vhether the Bureau's use of a three-year
average grade recovery is proper;

d) Whether the Bureau's method of computing
weighted 1og.values is proper; and

e) Whether the Bureau's failure to allow an

"increase in logping cost is proper, -




3) The decision of the Secretary of the Interior on
the appeal.

'A hearing was held at Portland, Oregon, by Deput§
Assistant Secretary Robert E. Vaughan, at which time
testimony was received from representaﬁives of Aioha,
the BIA, and certain Indian timber owners, As a result
of the hearing and information subﬁitted, the Secretary
decided as follows:

a) The Bureau's use of Section 11 in the January 1,
1966, adjustment and future adjustmeﬁts under the
contract is hereby determiﬁed to be proper.

b) .The Bureau's allowance of 10.22 percent
profit and risk factor is proper under the contract,

c) Aloha should.pay the timﬁer owners for the
actual grade of timber recovered.

' d) There is no-reasoé to allow Aloha the increased
cost of transportation to the Puget Sound Area,

e) Aloha has not been disadvantaged by thé cost
allowances used; consequently, Alolds appeal with
respect to the Bureau's treatment of logglng costs

is hereby rejected.

Upon subsequent application, the decision was modified
to provide that the BIA continue to pay the allottees

on the basis of a single unit-wide stumpage rate for

~




each species, This allowed the calculation of
"monthly stumpage rates by species instead of separate
monthly rates for each allotment by species, It did

not affect the prices to be paid by Aloha.

4) Appeal to ths District Court and Anneal Settlement

The action was brouéht by Aloha Lumber Corporation
for judicial review of the decision of the Secretary
of the Interior of llarch 10, 1967, and soughﬁ return
of monies paid under protest by Aloha. The court
review produced a Memorandum Order No, 7198 which
remanded the matter back to the Secretary to:

a) Obtain adequate data as to any increment in
the cost factors allowed in the 1964 adjustment |
yhich were reflected in a_trend of economic condi=-
tions in the Uest Coast logging and lumbering industry
as of thé 1266 adjustment; and, determine whether
disallowed cbsts-had become at that time a normal
cost in the relevant industry and, if so, determine
a base for such cést as of the time the challenged
adjustment was made,

b) Establish a reasonable profit and risk factor
in accordance with the trends in the West Coast logging

and lumbering industry.

The order also suggested that the BIA consider broadening
the base for measuring log values (i.e., include the

Columbia River narket),




As the matter was drawn out after the Court Order,

" the Secretary indicated he would be amenable to a
settlenment agreemont that had favor with the tribe
and the allottees, In a series of ex;hanges and
meetings between Aloha and tribal and allottee
representatives, an '"Agreement of May 28, 1970; was
completed and received approval of the Secretary om
August 7, 1970, The approval was conditioned to
written endorsement of modifications to the agree=
ment, These provided:

a) The currently used 30-day notice prior to
adjustment remained in effect. If necessary, an
additional period of time will be granted in which
to complete arbitration, as provided in the terms
éf the asreement,

b) It shall be under;tood by all parties that
the Secretary expects to accept the decisions rendered
by the Arbitration Doard pursuan; to paragraph 3 of
the agreement, as .mcdified, but the Secretary shall
not be bound to approve any arbitration decision
which might be in conflict with the interests of the

Indian or the United States.

With the completion of the agreement, the funds held

~
in escrow were distributed as set out in the agreement,

ety




5) Procedures zrisin~ from the apceal and decisions
and the settlement,

At least as far as the Taholah contraét was concerned,
the revision of stumpage rates appeared to be
reduced to a technical and established procedure
in the arriving at 163 values and logging costs.
The role of the "Allottee's Committee' to represent
the allottees in geheral was given credence, and a

. 4 provision for arbitration beyond the consultation

stage was provided for in subsequent rate revisions,

Application to the Crane Creek Unit, while not exact,

would tend to follow the same pattern with the excep-

‘tion of the Arbitration Board,

6) Subsccuent series of revisions of sturpare rates
Stumpage rates were revised for effective dates of
1/1/68, 1/1/69, 7/1/69, and 8/1/71. Aloha appealed

the first three on the basis of any increment derived

from their appeal of the 1/1/66 rates. ITIT Rayonier
appealed the 7/1/69 revision, and upon denial of their
appeal, went on record as disagreeing with the decision
of the Secretary on several factors>éointéd out by

ITT Rayonier, They urged that a joint effort to

establish fair and workable procedures for future

use and to pursuc other arecas of controversy for

! their reduction or elimination.




The revision for effective da;e of August 1, 1971,
_in;roduced new facets to ghe process, The consulta-
‘tion on tge Tahoiah rates did not obtain the desired
aéreement between the purchaser and the allottee
'representatives and the arbitration feature of the
Agreement of May 28, 1969, was invoked, This Agree=-
ment provided in parasraph 3:

It is understood of all parties that writtén

notification will be received 60 days prior

to the effective date qf.an adjuétment. All

parties will exert all effort to negotiate

in good faith future stumpage adjustménts

prior to effective.date. Should there be

disagreement on specific items 40 days after

start of negotiations, the specific items shall

go to binding arbitration for a period of not

more than 40 days, at which time a decision

shall be rendered by the Arbitration Board,

The Arbitration Board shall consist of three

persons, one chosen by land owners and one by

Aloha, It shall be incumbent upon the two

selected to choose the third arbitrator who

shall act as chairman, The third shall be

selected within a 2-day period., If they are




unable to select a third party; two new
arbitrators will be selected., In their deter=-
mination the arbitrators shall be guided S§
the terms of the Taholah contract. Each

party shall pay fees, cost, expenses, if any,
of his arbitrator, The third arbitrator costs

shall be shared equally by both parties,

e Agreement containiné tﬁe arbitration feature’yas
apRroved by Assistant Secretary Loesch on Augugg 7s
1970, with conditions concerniné the aféit ation:

a) \That the currently used 30-day dotice
prior to adjustment of stumpage rategs remain in
oégi period of time

effect, If n essary, an additi

will be granted ir which to coé;;ete arbitratioﬁ,

as provided under the\termyg of the agreement,
b) It shall be underQSz:d by all parties to
the agreement that Ehc Sécrewary'of the Interior

expects to accept/the decisions xendered by the

Arbitration Bgérd pursuant to paragreph 3 of the

agreement xs modified by paragraph 3 of “this letter,




The Arbitration Board met at Seattle, Washington,

" on July 21, 1971, and issued a decision under date

of July 27, 1971. The Board consisted of Judge

E. C. Cushing, Chairman, I, L, Triegér, Aloha, and

N. D. Terry, Quinault interests., The Doard reviewed
the background and detail of the proposed revision
of stumpage rates, and found for a trivial difference
which changed iogging costs 25¢ with corresponding
25¢ reduction of the rates developed by the Bureau
of Indian Affairs., The substantial reduction of
stumpage rates made effective August 1, 1971,

derived from the prices of the log market, not from
action of the Arbitration Board although the board
recognized the log price effect. Upon the Board's
hecision, the allottee répreseqtative notified his
withdrawal from the Boaré and th;t the Board's
recommendat%ons were not acceptable. The Secretary,
however, accepted the Board's recommendations and
made the revised rates effective as of August 1, 1971.
The Crane Creek rates were also revised and the

revised rates made effective August 1, 1971,

ITT Rayonier had objected vigorously to the revised
rates, wvhich were a reduction of rates, differing

with the BIA rcport approximately $4 per thousand




board fcet. The Aloha differences with the BIA
“report that ended up with the Arbitration Soard

were $.64 per IF.

The Quinault Tribe and allottee representatives
refused to accept the revised stumpage rates but

did not formalize an appeal. Instead, they resorted
to blockage of the access to the logging unit, Aloha
Lumber Corporation proceeded to the U.S. District
Court for relief against the blockage and were
successful in obtaining a preliminary injunction
against the tribe, the comﬁittees, and named

individuals--date of September 30, 1971,

ITT Rayonier chose to meet with tribal representa=-
tives and, accordingly, committed themselves to pay
the stumpage rates in effect previous to the revision.

Upon petition to the Secretary by both partieﬁ, the

previous rates were restored for Crane Creek stumpage.
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2, Presentation to the Market not to Best Advantage to the Allottee

a.

Size of Logging Units

(1) General desire of Indian owners to gain somé immediate
timber income.

As could be expected, upon allotment the recipients thereof
desired to obtain income from their timber holding, Since

the reservation timberland was in an area with little access

~development, the immediate demand arose from the allottees

with the more accessible timber., The several large initial
sales of the 19208 were among other considerations predicated
upon generating timber volume and value that would sustain the
large costs of access construction. As such access was con=.
structed, the access relationship of the more distant adjacent
timberstands were changed §o0 a continuing demand for income
from succeeding groups was present. 'Upon thé success of cutting
in the initial large units, the idea of contracting all the
reservation timberstands for cutover became popular. An early.
result of this idea was the attempt in 1929 to contract all
the area unorth of the Quinault River in four concurrent large
timber sales, At the same time, requests for fee patent, with

the purpose of timber liquidation, were being advanced.

The depression years and World VWar II acted as a depressant

on the "contract all" idea but it gained popular support agiin




in the latter 1940s and, eventually, resulte& in the Bouldgr
Créek, Crane Creék and Taholah contraéts. The Queets areé
(the"femaining approximately one-third of the area north of

the Quinault River) did not receive a bid and was then subject
to its owvn particular history. Evidence of the desire that

all ownerships obtain.some immediate income was the criticism
of the single Taholah proposal of 1946-48, the requirecment of
ad&ance payments, and the cutover inm a period considerably less

than a rotation.

(2) Opportunity to practice under a plan of orderly cutover
of the forest,

The forest survey of 1915-17 was conducted with the view of

developing forest management plans for the reservation on sound

forestry principles, The resumption of allotting subsequent
to the Payne decision was very discouraging to Foresters con=
cerned, The clamor for individual interest income resulted
in the contracting of five iarge units to be cut concurrently,
These centained the bulk of the timber stands south of the
Quinault River and provided for cutover in approximately 13
years, wheréas the rate of cutover under an 80-year rotation
would have doubled the time.period £nx/23tover the area., At

least the large units offered a reasonable control of the cutting

progression, In actual practice, the cutover of the units




érdceeded much slowe; than centracted and tended to approach

the rot--ion time interval. The cut was a progression of clear-
cut, as was the general practice of the times, With the sldwer
rate of cutting, regeneration of the stand by natural meaqs'was
generally sufficient;'however, it was recognized that a program
of reforestation by plantation was also necessary to suppleqent
the natural regeneration, In 1927-28 a second group of contracts
of moderately large size were contracted and cut over concurrently
with.the much larger sales previoﬁsly contracted, During the

.19303 and 40s, the volume cut declined far below that of the 1920s.

Around 1935, the practice of very small sales on individual allot-
ments became the contracting paﬁtern with several hundrasd eventually
occurring. The practice of individual trece sglection was also
introduced as a cutting me;hod and was a point of contention and
argument for many ﬁears. Initially, the large volumes contracted
and the multiplicity of ownership under the large contracts, directed
the Forestry prozram as one of the services to the contracts.
Eventually, the multiplicity of individual allotments contracted

had a similar effect even though the volume being harvested from

the reservation had a large decline,

The investigative and management planning side of Forestry practice
was relegated to a minor effort intermittently inserted as other

work demands allowed, All during these years, there was continuing




examination of the Forestrv program in terms of program funding
in relation to the administrative fees collected with the result
that staffing was controlled at a minimum level and this was

clearly the intent of Congress,

(3) Opportunity to gain some income for a wide group of allottees

within an immediate period and within contract length period,

The contracting of timber in volume occurred at three points in

the Quinault cutting history:

4272

1920-23 Estimated Volume 15478710 Board Feet
) o 1

1927-28 , " 416 MM Board Feet
.o 3,53

1950-52 W ojfes) m 15204 MM Board Feet

As proposals were made by Eorestry, they were met with the question
as to how many individuals would be affected; and the groups who
were not affected would request equal consideration, The net
result was then a group of sales covering a major pertion of the

reservation presented for sale and cutting concurrently.

Fron the beginning, the timber contracts provided that the
purchaser make advance payments upon the completion of the indi-
vidual allotment contracts grouped under the general contract,
Until 1950, the long-term contracts provided a series of advances

totaling 30 percent within six years and 50 percent within nine




years, Recognizing the urgent demands for immediate income
prospects, this was changed to 25 percent within 30 days and 50
percent within six years. Accordingly, the already present

restrictive condition of prospective purchaser ability to invest

‘/('5 ’,;S i S Rl
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capital in da advance payments was increased. Because of the
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larger- investment and the variance of cut-out experience by '

- —.

e T
allotment, the estimated volumes were held to comservative levels

-

_-"/ . -
to reduce the risk that advance payments would exceed actual

‘timber present,

(4) Eifficiency of sale preparation and administration of larger

and fewer sales.

Already with the initial allotting, the timger sale administration
was to be one of intensive record and field activity. With the
allotting of the remainder of the reservation, the die was cast
that all timber sales would be similarly complex, It was natural
and necessary that the forest administration seek any of the
remaining alternatives that would provide some efficiencies. The
major alternative available was a few large sales, Even so, the
intensive record of individual scale and monies, establishment of
boundaries, and control of log taking remained £h and left little

time for other management activity.

Timber sale administration can be divided into (a) accumulation

of data and information on the proposed sale into a Forest Officer's

7
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Report, (b) advertisement and contracting, (c) ;ogging planning,
(d) sale operation and regulation activity, (e) scaling, (f)
record ofvtimber volume and money, (g) rate redetcrminations;
modific;tions, etc, Large sales provide the opportunity to
handle certain of these on a group basis and orgahization of

the intensive individual allotment detail for efficient handling.

In terms of volume of timber harvested, the efficiency differ-

ential can be several multiples.

(5) High cost of handling transportation system into the

roadless area,

From the onset, plans for logging the Cuinault Reservation were
dependent upon extension of railroad systems which were ‘the access
to markets, These extensions would be solely for the transport
of logs with the accompanying hiszh cost against stumpage. It was

therefore accorcded equitable that the system cost be borne on a

- broad basis; however, the higher volume resuliing would reduce

the risk due to development cost and increése the selling potential,
The cutting pattern of the times (prosressive clearcut) also was

in part .the need to amortize the high construction cost in a
relative short term, Vith the advent of national and regional
attention to highway construction and the improvements in truck
equipment ,hizhways became more and more a system connection to

market; however, the bulk of the uncut Quinault lands were still

Y
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relatively roadless and again the construction was to be borne

by the stumpage alone.

Period of time to complete the timber contract
(1) Longef period allowed larger size.

(Uait size is considered in the previous Section )
(2) Time interval between cutting of adjacent stands to allow
the timber stand to regenerate.
From a regeneration view, the time.interyal is solely to provide
'seed source to the areas as they are cutover, Both progressive
clearcut and staggered clearcut blocks ;ppear to give success,
The progressive clearcut areas, .however, experienced successive
fires and lack the effect of green timber fire-breaks preseat in
the ‘stagsered block system, The staggered block becames the
desired system, Ideally, to regenerate itself completely, the
cutting period would be long enough to have seed bearing trees
regenerated'on the first series of staggered block cutover to

seed the last series cutover,

Alternative plans and views as to timber harvest and provision
for income.
(1) Progressive harvesting of the reservation on a rotation

of approximately SO years with access by sale progression,

The progressive harvesting was the general pattern of the logging

units contracted in the 1920s, It depended upon extension of the




railroad logsing systems that locged the area south of the Quinault
. Ri&er on throush the remazinder of e resérvation; and further,
that thé recional cut would progcrcss bayond the reservation into
the untapped timber resources of tﬂe Olympic Peninsula held in
National Forasts, The rejection of thg bids on the four large
Quinault units in 1929 foilowed by the depression and World War II

halted this expansion and completion of the cutover of the reservation,
- (2) Sale as one or a few large units at the same time,

This was a repetition of the progressive harﬁesting idea advanced
again strongly after World War II. ' There wés reluctance to expose
all the remaining timber in one sale; The proposals to make a

sale of part of the area at a time wheﬁ even a large sale met with
resistance on the basis that all allottees with timber holdings

in the relatively untouched area north of the Quinaulﬁ River should
derive prompt benefit of whatever pattern of salés was decided

upon, ELCventually, agrecment was to divide the area into four

logging units to be sold at the same time.
(3) Purchase by the United States.

In 1939 the Department of the Interior submitted a draft of proposed
legislation for the Govermment to acquire the lands of the Quinault
Indian Reservation., Presumably, the lands would then be put into
national park or forest status. The legislation did not receive

attention beyond the proposal review. -




(4)  Incorporation of allotted timber holdings.

Various ideas centered on the pooling of the timber interests

and issuance of shares were advanced from time to time, In 1944

the Acting Director of Forestry suggested an organization which
might be named the Cuinault Timber Association. Similar ideas
had been expressed over the years as a solution to the regulation
of income to all the timber owners and necessary support was

never attained,

(5) Allow individuals to sell timber by allctment,

With the reduction of timber sale activity in the 1930s, individual

allottees were able to locate demand for readily accessible timber,
-Literally hundreds of such sales have been made, Due in part to
the use of selective logging which removed a minor part of the

timber stand, there was allottee contention that they be allowed

"to enter into sale of their timber without Government regulation
or contracting. This movement was ended in the case of Eastman vs,
United States. In the 1960s the provision for issuance of Speciél
Allotment Timber Cutting Permits was initiated, This permit allows
allottecs vwho are considered capable of handling their own timber
-business affairs to log and/or sell their timber upon issuance of
- the permit to them. Practically all sales of timber on the Quinault

are now by special permit.




d. Crane Creek and Tzholah Contracﬁs.

(1) Presale discussion and preparation.

The area north of the Quinault River of vhich Crane Creek énd
Taholah are approximately two-thirds was proposed and advcftisgd
for sale as early as 1929, and bids were actually received but
were rejected., In the early 1940s, interest was renevwed and
eventually evolved to the proposai of the Taholah Logging Unit

in 1946, Various objections to the proposed sale were voiced

and thé alternatives of a cooperative association, Indian enter-
prise, a larger overall unit were forwvarded and discussed, Subse-
quently, the proposal was made entitled the North Quinault Logging
Unit. This would encompass all the area north of the Quinault
River and satisfy the main objection to the Taholah propesal,
i.e., that only a portion of the ailotted interest of uncut timber

would realize any stumpage return in the irmediate future.

The Bureau of Indian Affairs was reluctant to undertake sale in
one unit, and finally decision was arrived at to divide the area
into four units, Taholah, Crane Creek, Cueets, and Boulder to be

advertised for sale at the same ‘time,

(2) Solicitation of allottees consent to P/A.
Realizing that any large sale of timber or sale of the remaining
uncut area was a complex undertaking, the task of checking inheri-

tance records and location of allottees and heirs was carried




forward while the sale proposals and alternatives were being dis-
cussed, Some 1,380 allotments with 2,500 interests were involved.
By the time the Taholah, Crane Creek, Queets proposal was presented
in 1948;.approximate1y 60 percent of the allotment owner iﬁtefests
had signed consents to the sales, Information to the allottees

was presented in meetings and individual inquiries, both in person

and by letter., The level of interest among the timber owmers

was high with resultant wide discussion and dissemination of informa-

tion, A vast majority favored prompt sale of the timber,

(3) Advertisement and subsequent contracting.

The Crane Creck, Taholah, Queets, and Boulder Creek Units were
advertised for sale in 1949, One bid for the Crane Creek.Unit at
advertised rates was received by Rayonier Incérporated. They subse-
quently chose to forfeit the bid rather than execute the contract;

this was no doubt due to the decline in log prices during 1949,

‘Under authority of 25 CFR , the Boulder Creek

Unit was sold by negotiaticn ts the Wagar Lumber Company and the
Taholah Unit was similarly sold to the Aloha Lumber Company. In
1952, the Crane Creek Unit was again advertised for sale, Rayonier
Incorporated submitted the only bid and executed the contract in
June 1952, The Queets Unit was not readvertised at the time and
treatment of the area became a pattern of small sales of allotments

that were the more accessible and of better quality., The fee
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patent and supervised sale policy of the BIA also provided outlet
for timber owners to market their lands upon which the timber was

the principal wvalue.

- (4) Contract terms for specific ﬁurposes.

a) The advance payment schedule'required 50 percent pay-.
ment of estimated value ﬁithin six years with 25 percent of
execution of the allotment contract subsidiary to the general
pontréct.

b) Stumpage rates to be paid in each succeeding quarter
determined on basis of log prices and'applicétion of fixed ratios
to the log prices. |

¢) Ratio changes as altered situations would warrant.

d) Review-of stumpage rate in eﬁent PNLA log prices are

not representative or are unavailable,

e) The Crane Creek contract provided for possibie scale

by a log scaling bureau.
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3. Early Removal of Higher Cuality Timber Stands

a., The order of‘removal_

Three paramecters generally controlled the cutting p;ogréséion.
These were (1) the progressive construction of mainline and
recezéiﬁg roads so that cost=production relationship was -
reasonably maintained, (2) the silvicultural system required
thg leaving of uncut blocks of timber for purposes of regenera-
tion of the timber stand, and (3) the merchantable aspect of
the timber encountered in the development erea. The readily.
accessible areas on the south part of the unit were naturally
entered first and they seem ﬁo have been the better quality
stands, Generally, the unit has been devaloped in an orderly
manner as indicated by the succession of maps of cutover., What
advaqtage is present overall as to order of cutting based ohn
taking better quality first is indeterminate since, eventually,
all the designated timber will be cutover and the stumpage

rate will reflect the grade present.

Loggoing Plans

Sectibn 22 of the Crane Creek contract specifically provides
that the purchaser shall submit a plan of his logging operations
for each contract year. Section 2 of the contracts and Section 9
of the General Timber Sale Regulations also bear on timber to

be cut and logging progression, and while less specific is used




to require lossing plans for the Tzholah cutting, Initial
guidelines for the preparation of logging plans were developed
f;om the inception of the contracts. They provided that the
purchaser would submit a plan éor the year's cutting to be
revieved by the Officer in Charge.- Approval of the finalized
plans is made for thebTaholah Unit by the Superintendent; for
the Crane Creek Unit, the Area Director. The plans have been
flewible to allow chanzes in areas of logging to meet rmarket
conditions, income needs of individual allottees, silvical
problems, and the salvage of timber damaged by blowdovm or
fire, At the same time, the economics éf construction of the
access to the timber stands and the staggered block cufting
requirements limited the choices a&ailable, In determining
 both the road development and the block layout, purchaser and
Forgstry personnel maintained close field contact and exaa-
ination so that the plans, when formalized aﬁd presented for

.review, contained by and lgrge concensus already veached.

The key document to the formal presentation was the map of
the logging unit showing logging and road development pro-
gression and the proposed new cutting blocks and road layout,

Ag time passed and issues arose, the formal documents became

more extensive and various field data listed, The map, however,

remained the principal document, At present, the logging plan

has become an intensive document developed and reviewed with

e ae m -




Indian representation,(ﬁ.S.F. & W.L.) ﬁurchaser, and BIA
input, The plan investigations also serve to obtain factors

necessary to the use of the U.,S, Forest Service logging cost

guides and the revision of stumpage rates.
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Presale estimaﬁes of voiume and grade were inadequate

Quinault timber sales from inception in the early 1920s used the
cruise information of the 1915-17 forest survey, fn the 1920s
there was some apprehension as to these volumes due to the
incidence of blowdowns., The sales proposed in the late 1940s

also used the 1916 survey for volume estimation. The need for a
.currentArencruise was recognized and also that the'overall volume
present in the proposed timber sales was far in excess of the old
forest survey estimates. This overall knowledge, however, was not
available to the degree that it could be applied to volume predic-
tion on each of the hundreds of individual allotments included in
thé timber sales proposed. Program facilities were not available
to make the new cruise and the intensity that wcould be required to
identify estiéated volumes on each allotment would have entailed
long delay in presentation of the timbér sales.even if the Forestry

program was so supported by funds and personnel.

Under the premise that prompt action to present the timber for sale
was overriding,the sales were made on the 1916 forest survey informa-

tion and the advance payments calculated accordingly.

Grade information was available only as the experience of previous
timber sales and comparison judgments of the foresters from their
field examinations of the timber stands. As actual grade recovery

from the units (Crane Creek and Taholah) became available, applica-

- tlon was made in determination of log value used in the calculation

. by s
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“of stumpage rates,

The original grade recovery estimates had inaccuracies, Consicering

the major species, redcedar and hemlock, on the Taholzh Unit the

‘redcedar recovery has been lower in No, 1 logs and higher in No. 2

and 3s. On the Crane Creek Unit the redcedar recovery has bzen much
better than estimated. The hemlock recovery on both units has been

considerably less than estimated in the peeler and No. 1 grades.

The evidences of these lesser grades were immediately apparent wheﬁ

grading of logs became part of the scaling process. Grade recovery

data by year and accumulations by year are available. Lt

‘L gorr
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It 1is difficult to mieasure the effect‘of these estimates as$ to
value received, The long~-term nature of the contracts has generally
required that all the factors be examined in the light for changes
that have occurred in markets and operzting procedures,” The volume
cut under.the timber contracts beyond the sale.esﬁimates had limited
efiect on appraisal since average industry costs were used with only
partial adjustment as to sale character. The mount of timber taken
was measured by actual scale and payment received accordingly. The
contracts also contained provisions for price adjustments which,
among other factors, would consider the additional volume to be

cut, The increase in sale volume over estimates was also due in
part to the changes occurring in respect to merchantability of a

pagticular timber stand, The viewing of grades of logs also changes

as the log values rise and utilization practices progress.
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II1.A5. Use of inaccurate and improper scaling procedures,

The log production fron Indian lands has traditionally been scaled

by employeces. of the BL:., The method employed is stated in the Gcneral
Timber Sale Rezulations of 1920 and the Standard Timber Contraét
Provisions of 1960, These employ in general recognized scaling rules
and techniques, Scaling frequently reflects the practical consideration
of the physical conditions that exist ;t the scaling location, Differ-
ences as to specific application of rules have occurred and special
rules are used vhere specifically provided by contract or regional
rules, UWhere Indian timber contracts héve provided for and used the
services of Scaling Bureaus, or scaling by another Federal agency,

the BIA has previously entered into agreements as to how the scaling

is to be accomplished and the scaling rules to be followed,

The Vest Side (Coastal) scaling procedures have required, due to the
many land ownerships of the area, that logs be marked by a registered
b§and as they are yarcded so that ownership is defined. Such practice
fitted the rultiple owvmership of Cuinault. The loz brand is recorded
in the scaling action. The handling of the scale shecet recordinz the
log is prescribed by intensive instructions as to record and payment
to the stumpage owacr. The procedural flow is as follows:
(1) A logzing plan consisting of several logzing blocks is
prepared for each logging year,

(2) Log brands are assigned by allotment and the logs are branded
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as they are felled and bucked according to location by property
lines,

(3) Logs are yarded‘and loaded and a truck ticket prepared lisging
the nunmber of logs and brand, |
(4) Upon delivery to the scaling point, log load is scaled and
recorded by brand.
(5) Scaling Durcau issues scale record documents in required detail,
(6) ‘Scaleﬂdocunents zre posted to provide volume total and total
by allotment,
(7) Scale report by allotment prepared and monthly Report of Timber
Cut totaling all scﬁle reports prepared,
(8) Scale reports posted to Timber loney Record.
(9) Journal Vouchers prepared for distribution of monies to appropriate
accounts,
Parallel with these actions are control and audit processes wnich include
technical and accouncing checlt of the actions, estimates of timber cut and

not scaled, and advance cutting, collection of advance deposits from the

purchaser,

Accepted practice. is to use the scaling ;ystcms and rules cormon to the
market area as the selling values and costs used to determine the coaversion
return as based on the expectation of the market. Changes in scaling rules
effect the loz value reflected in the market as the rule becones general use,

Where a long-term timber contract has provisions for re-examination of stumpease

~
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rates and inserts current market value which reflects the common scaling

 ru1e, a rule of the contract can be changed by the realization adjustment,

and subsequent use of the common rule ¢ ST et

Y=L OMOSE

Water sceling was a cormon practice for scaling logzs since much of the log
movement was by rafts, This method became less acceptable as log values
increased because it did not allow the accuracy of measure and observation

demanded in the marketing of logs. It was discontinued for Indian logs in

Acceptance of third party (Scaling Bureau) scale became widespread by 1950
and it was natural that the BIA institute such scaling in Indian timber

contracts,

.

The Crane Creek gontract preovided for such scaling and the Tzholah contract
was modified ifarch 21, 1955, to allew use of a Scaling Burezu., The change
required tﬁe'purchaser to enter into aa’'appropriate égreement with the
Scaling Sureau, A correspoading scalinjg agreement between the Bureau of

Indian Affairs and tne Scaling Bureau was also ecieccuted,

With the adoption of scaling by the Scaling Bureau, the Scaling Bureau's
rule respecting scaling, grading, and merchantability became the applicable

rules as to material to be taken as a merchantable log.,
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‘This resulted in certain changes as the Scaling Bureau rules differed
substantially from thosc practiced by the BIA and stated in the contract
and ceneral provisions. The most obvious of these include:

(1) Scale on the basis recognizing 40 fee:z és the maximum length
of a Single log.

(2) Utilization to a diameter of 6 inches in the tops.

(3) HMinimum trim allowance of 8 inches.

(4) Rules as to calculation of defect and measurement of diameter,

‘ (Si ‘Designation of the log grade as scaled.

The 40-foot rule had the effect to reduce the Qolumeisver the fules practiced
by the BIA. Various opinion has been eupressed as to what the exact effect
is on volume and as a result of a study wade at the time,the BIA seétled
on a volume difference of 12 percent, The other significant results of the
scaling change was the development of actual log grade recovery and the
utilization of logs to a smaller top diameter, With the ;atio.adjustment
of 1955, prerequisite adjustment was made to the stumpase rates for the 40-
foot rule ch ~ze and this was carried forward in the subsequent evaluations
used to determine ratio chanzes. Subsequent evaluations also introduced
log pricing based on the grade recovery experience obtained from the Bureau
Scale and other factor changes possible because of the more factual data

and market analysis,
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inadequate Logging Practices
Initial development of the reservation forests had to consider -

amortization of the costs of access constructioa to make the timber

marketable, Logging in the 1920s was characterized by the use of

rallrcads whose construction costs reqnired large volume of timber
per mile of construction. Such was the condition present on the
Quinault; access and logging of the timber would bear such costs
only by clearcutting as the rail system progressed into the timber
areas., The factor of timber sale size combined with clearcutting

to make the timber merchantable,

a. Selective Cuttinc llethods

Emphasis on selective cutting in the Cuinault forest came with

the regulations of 1936 which derived from the Indian Reorganiza=-
tion Act., Initial application included two patterns: (1) leaving
of trees for stream and scenic protection and-effect, (2) removal
of a minor part of the timber stand with planned return periodically
tor additional cuts (individual trees seiected for cutting).

These methods (cenerally applied to East Side forests of the
ponderosa pine region) backed by official policy was proved to

be inapplicable to the Quinault Forests due to the blowdown
eventually experienced. Uhereas, special treatment was desired
for stream and scenic values,leave strips and partial overall

cuts were not the answer. to the blowdown that would eventually

occur, Waile special—trestment—tsdostirod—inmregard—to—the

/\, TN
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eeenic—and—streamvaluasy—itIiestoa practiveotirer—tiran—just

- applieation—of—individuzli—seicction—treecutting,

Sta~~ered Clearcut 3locks

The stéggcred clearcut falls within the definition of selective
cutting. ‘The words selective and selection as applied to .timber
cutting have been subject to hairsplifting interpretation; and
as presently defined, conflict with previous understandings of

the words,

The progressive clearcut system evolved to the staggered clearcut
block syséem as the result of several factors, both economic and
silvicultural, but was possible by the economic changes of (1)
technological advance in the design of road building and log
hauling equipment and (2)- ratio of product value to cost of
production, Another economic effect was that the partial cuf
allowed quicker progression over the logging unit area and thus
opportunity for more allottees to share in the earlier returns
from stumpaze. The silvicultural aspect considered the fire-
break effect of residual grecen timber blocks and the more positive
seed source, From an aesthetic view, the large desolate cutover

aspect was dimished,

Modification for Salvace Activity

Within a few years after start of logging on the Taholah and

Crane Creek Units the economics of utilization were such that

- . |
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7aste Scale

The material that is waste scaled comes from two basic causes:; the
material‘hﬁs merchantzble by piece standard and should have been
taken, or the material resulted from mistreatment of a felled tﬁee.
The waste scaler methodically exanines the cutover area considering
the conditions that prevailed in the uncut stand. Excessive leave

of waste is not an acceptable logging performance and the Purchaser
m3y be ¥equired to relog an area wvhere eicessive waste is encountered,
In areas where delfect and residue is present in large volume, the

waste scale is a difficult and time-consuming task requiring use of

insight gained from experience with the losging operatiom.
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small size and pieces of material had indicated demand., All

parties were interested in salvaging this material that would
2/

,
sirr it il e

otherwise remain uasutiherized and modifications of the contracts
were completed to provide for the taking of materials for pulp-
wood, shakeboards, and shingle bolts. The production was made
optional to the Purchaser. Procduction under the salvage modifica-

tion never reached expectation and has been sporadic.

Residues nresent after los-ing

The cedar stands are characterized by -high residue volume, the
result of dead trees and deadfall naturally present and the
effect, and slash from logginé. Since cedar is more predominate
on the Taholzh Unit, this is a more extensive problem there. The
residue is said to (1) block regeneration, (2) be a fire hazard,
and (3) be unpleasing in appearance, However, until the economic
solution of removal of the residues arrives, these drawbacks

must be borne if the stands are to be logged, nor arc they unbear-
able if the natural processes are allowed to occur and maximtm
utilization available to the times is exercised. The usual
alternative advanced is to burn the residue. Such action requires
that provisions for planting the area be available., Usually
ignored in the burning.alternative is a determination of the

damage risk present,

. ,
{'} Z/""V?( 5»';‘,/“— b 2/ A siemoen T

) &) festhetic Criticism
C

The lozged-over arcas of the Crane Creek and Taholan Units present

s
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a poor aspect to the casual observer, The stands, particularlyA
those of cedar, are very decadent and contain hish volume of
deadﬂ;tanding and dovm timber, Vhen the area isnlog:edi thc
slash of the gcreen timber is added to the debris already present
although the dead material may be somewhat reduced by ﬁhe taking
of salvageable material,

(j)ezf' Slash and Residue Treatment

Decision was made early that, with very limited exception, the
.slash would not be disposed of by burning, Several factors
were considered in this decision,
a) The residues contained large amounts of materials
currently salvagseable or with prospects of salvaze attention,
b) Burning of the slash areas would require planting to
regenerate the timber stand and the prospect of reforesta-
tion fuhds wvere not preseﬁt.
c) The cost of burning, aside from a high risk of timber
and property damage, and of planting were not economically
sound vhen natural reseneration éould be obtained.
d) The fire risk of the untreated slash did not appear
.eXCessive if recasornable czutions were exerted,
e) Residues left on the ground following clearcutting serve
8 useful purpose in controlling the movement of soil in
areas of high rainfall.
f)“ A study of the U.S., Forest Service indicated hemlock
regeneration chances are more favorable when the area is ﬂoﬁ

burned,
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.Stream Treatment

Attention began to be focused on the effect of logzing on
streams in the early 1960s. The timber contract general regu-
lations prOvidcd for the leaving of streamside strips, but this
was an aesthetic purpose and past attempts at leave strips had
resulted in eventual blowdown of the reserve timber., 4s a
result of the new attention, meetings were held to resolve

the problems of logging in relation to the fisheries aspect

of the streams, Thile considerable materisl was available dis-
cussing proper stream treatment, the evolvement of this informa-
tion into practices satisfactory to all the parties reviewing
the stream treatment was slow, Ieanwhile, the Taholah and

Crane Creelk purchasers had proceeded with stream cleanup methods
as directed by the Branch of Forestry,

Particular problems associated with the streams are:
a) The timber owvmer ig most concerned with receiving
the tizber revenue and does not wish to lzave seversl
thousand collars' worth of timber in leave strips oa the
allotment, and the loss to blowdown risk is high,
b) MNany fee patent lands are astride streams and outside
the control of the BIA,
¢) Streams may have been in poor condition prior to the

logging which exposes this condition,
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d) The fisheries benefits accrue mainly to the resident
population who is generally not t..» !:nd-timber owner of

the timber to be lozzed.

Differences as to what would constitute proper treatment has
been a problem which has been reduced materially with the recent

intensive development of logsing plans.

o

Inadequate Road System and Construction Standards

The Tahélah and Crane Creek road system tends to be castigated because
thefe is not a readily idencifiable record to show the roads were
required to be built in a certain manner, It is recognized that the
road construction quality has generally been satisfactory and com=-
parable to lozging roads built by other public agencies to log timber.
While they do not meet the demand of a public road system they were
never required to, nor should they -have to meet such standards at

the expense of the stumpage.

The road systems required were both extensive and expensive, generally
requiring substantial rock £ill and the cost is borne by the stumpage
owner. The roads were required to bear and sustain a heavy timber
volume traific, In addition they have adequately served other access
needs, That they have been able to sustain the timber harvest traffic
on a year=around basis in a climate of very heavy rainfall, speaks the

quality of the construction., In many cases the roads evolved have a

standard higher than what would be rcasonable to charze against 3tumpace.
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While detailed road plans were not drafted, the plans for 1§gging

the units and the pattern of road progression clearly show the roads
did not just happen. The road system layout and the progression of
construction is and was generally controlled by the factors of
silvicultural treatment, topography and the economics of road cost
amortization, In addition effect on tﬁe system has been present from
the demand that certain allotments be approached to attain earlier

income to the timber owmers.,

It is generally recognized that logsing roads are the major source of
soil movement and erosion on logging uniﬁs. On the Quinault roads

have also created dam effect in svampy .areas and restricted drainage

of such areas, Control of these have been considerations of road
construction and location, and error and faulty construction experienced
has been quite limited. Over the years recognized standards of con=- -

. struction has e:perienced change and the units roads have not been

immune to such change.




Improper Marking of Allotﬁent Boundaries

The timber contracts genarally require the Purchaser to locate and
maintain allotment property survey markings, Since the logging dis
by staggered clearcut blocks which may centain several ownerships,
the line running requires location of lines and corners both intermal
and external to the blocks, These activities are accomplished érior
to the logging operations and subsequeht to the logging lines are
re-identified if salvage operations afe expected to occur. Corner
loc;tions are maintained and re-establisﬁed if damaged or destroyed
by the loggiung operation, As the timber is felled and yarded, the
Purchaser, based on the line location, marks each log developed from
the trees with a predetermined ownership mark, As adjacent settings
and blocks are logged, rerun of‘lines is frequently necessary to tie
line location to property cormers, The administrative activity of
the Bureau Foresters includes verification of these performances By
the Purchaser and assistance to the Purchaser where line and corner

location problems are encountered,

IR et
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11I. B, Powers of Attorney--Misrepresertation, Undua Influenca and
Coercion :

Critics of ths manner in which tha Bureau of Irndian Affairs prese ated
tizbar sala prcposals and obtained the timber ounar cenconts ganarally
f{gnora the long serie3 of evants starting in the late 1520's and
culninating in tha loangetera Cranz Cresk and Taholzlh contracts., Thz
tend to make judoments as to how things should have proccsedad by

{nvention of conditions,

The persons with timber cwzership involved in tha ti=ler for sals ware
scattered all over thz United States, The only practical mammer to
reach this widaspread ovmership was by gernaral information circulars,
Cue to tiha lomzstaniing debate and intersst of allottecs as to goining
inccme frem their allotted ticber, the Indizna had alzesdy gaiasad
considerable knowladne as to the procecdures required {n the sale of
Indian tizter by persénal contast with Burcou exployees md from general

meatinzs held.
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Powers of Attorney Obtained for Crane Creek and Taholah Timber Sales .

The sale of timber on the area north of the Quinault River was a popular
demand of the Indian sterming from the allotmaent 'of the area following
the Payne decision. 1In 1929 plans were ccmpleted to offer the area

for sale in four large blocks. One bid was received on each logging
unit but the bids were all rejected by the Secretary of the Interior
after the sales became the point of extensive criticism., Thus, the
allotted owners of the area were acquainrzed in the 1920's as to the
procedures of sale by the Bureau of Indian Affairs, The depression
decade followed and intense interest again developed following World
War II.

The file period 1945-1949 covers the development of the timber sales
north of the Quinault River that are the basis of the subsequent timber
harvest and land treatment. The initial proposal of the Taholah Unit
was vigorously opposad by the Indians, particularly the Quinault
Council, because it did not provide for the sale of everyone's allot-
ment, The second proposal, the North Quinault Unit was not acceptable
because of its size, The final proposal, division into four units

for sale at the same time was the compromise and decision by the Bureau,

The following points are supported fully by the files,

1. Discussion and proposals for selling the timber north of the
Quinault River were extensive and numerous ranging back to
the mid=1920's,

2. The large majority, if not entire Indian opinion, was for
sale of all the timber and cutover as soon as possible.

3. Bureau policy was to discourage, if not to.outfight refuse,
individuals frcm making separate sale of their allotted timber
of the north area by either their own action or by the Bureau.

4, Industry exerted opposing pressures for large-few sales and
for smalle-many sales.

5. Industry interest in the sales finally advertised was wide=-
spread’ as the sales were being developed,

6. Economic activity in the forest products industry was high in
the mid-40's but declined at decade end at the time the sales
were presented to the market,

7. Sustained-yield as exemplified by cut of a recurring calculated
allowable volure each year had to be compromised to meet the
demands of the many owners for more immediate cutover and
*inconme,
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8. Inquiry and reply as to the sale of timber and the sales
finally evolved created a common public knowledge.

The obtaininz of the pcwers of attormey to sell the alletted timber-was
an extensive effort of years duas to the number and heirship of ownership,
By the time the reports were coxmpleted that were the basis for advertise-

- ment of the timber sales, approximately 60 percent of the consents had

been obtained and by time of contracting, the percentage was over 90 percent,

The methods of obtaining the allottee consent through the powers of attorney
was cocrplex since ownership involved persons scattered all over the United
States, The only practical manner to reach the widespread ownership

was by general information circulars, Due to the leong~standing debate

and interest.of allottees as to obtaining inceme from their allotted

timber, the Indians had already goined considerable knowledge as to the
procedures required in the sale of Indian timber by personal contact

with Bureau exmployees and from general meetings,

“hus, the powers of attornmey were acquired principally in the period
1946-1549, and continued into the contract period. Both mail and

personal contact wergused, The accumulation was initially for the Taholah
Unit arca but this was expanded to the entire area and sorted to the
eventual unit divisicns,

Personal testimony' - Wilcox, Skarra
Custody of Records « Hoquiam Field Station (Records Center)
Samples attached
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CUTTING REQUIREMENTS ISSUE S

Plaintiffs' Allecation:

"The logging contractors were not required to cut timber
of inferior quality along with good quality timber, thus
increasing the possibility that this lower quality
timber will not be cut by the end of the contract."

. Plaintiffs' More Definite Statement No. 3(d), 12/30/71.
g2 Kt "Defendant mismanaged the long-term timber contracts on
. 692155 the Taholah and Crane Creek units with resultant damage
S P R ~to plaintiffs by failing to require the loggers to:
‘??Fiﬁg{,, ees [llog at a relatively consistent rate throughout:
a?(;j-- € each year of the contract, thus allowing the loggers to
‘}Lg; %’ manipulate their cuttings to the damage of plaintiffs.”
- <" Plaintiffs' Memorandum of Contentions of Fact and Law

No. 12(f), 4/15/74.

Overview of Record
B There 13 very little in the record which will be of much assistance
- on this issue, The truth on this issue is better found by the proper
..‘anéijs£3'6f the data ssiaféd to’thewsétﬁslvéuftihg; ’Fo{Iowing ﬁhis
overview of the recosd is a suggested‘érsphic method of analyzing and
presenting the data. Most of the needed information can be gleaned
from scale sheets and stumpage revaluation reports. BIA Forestry
personnel should be the ones assigned for this task.
The cutting plans for the Taholah and Crane Creek unifs vere
based upon an admitzccly concaervazive escimzcte of tha timber anc

decision to have a cutting cycle of 40 years. IIA48.1, ILJ46.1, and

ITR50.2. BIA officials recognized that extensions of a contract may _

be necessary. IIR50.2. IIA48.1. The reasons for tﬂg—ﬂd:yeaiiéuftihg'>”

cycle are found in II1J46.1. Even though it was recogn;znd that the Ce -
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periodic annual board foot increment reaches a maximum level between
SO and 60 years, the cutting cycle was sst at 40 years because it was
felt that to do otherwise wculd delay the return to allottee owners
for an unconscionably long period. IIJ4G.1.

It is also apparent that BIA officials were aware that the actual
cuﬁ on the units was vastly exceeding the original estimates, and that
1f';he contracts were to be qompletgqlin time, the maxipum’gnnua} cuts

| . specified in the contracts would have to be exceeded. IIRS0.2, 1J57.5,

1J59.6, IA60.1, IA61.5, VIIIA62.1, and 1J64.7. "Consequently, no

requests to exceed the maximum allowable cut has ever been denied.

IIA62.1, IR55.12, IRS6.4, IR57.9-10, IJ60.9-10, and 1J54.7. Since

| - .1964, in effect,. there has been no maximum limitation on the cut on

the two units. 1J64.7. Once, there was some hesitation in approving

;,'a'rééuggﬁ to exceedlﬁhe @aiimum glloﬁﬁblé\cﬁt sincé the ﬁ§w s;ump§gé |

‘\ratgs rat;o had not yet been gade effective, This_occurred in 1957

non the Crﬁne Creek unit. The request was finally granted when Rayonier
agreed to the condition that the additicnal amount cut would be subject
to the higher price., IE57.9-10. The minimum allowable cut wzs waivacz

~ on one occasion at the beginning of the Crane Creek contract. IR49.7.
There has been much discussion by BIA personnel of raising the minimum

allowable cut, but such suggescions have received much objections Zron

the purchasers, See IR51.1, 1J57.5, IR61.10, 1J61.4, and IA61.5.
Although part of the reason the purchasers requested to be
allowed to exceed the maximum allowable cut was high log prices, it

was not just a question of prices, but also a matter of volume of the

¥
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gales and inventories. See IR56.4 and IJGieh. The question on this

i{ssue is basgically how much flexibility should the purchaser be given
in determining the amount which will be cut on the unit in any given
year. There is also some question as to how much the allottees would
be damaéed by the latitude given to the purchaser since stumpage
prices generally follow the trend in log prices and the periods in

which the purchaser would be motivated to take out more logs would

. be the same period in which the allottees would receive a relatively

- ‘higher stumpage‘rate; .See TR62.8. Iﬁ the bast, the ailottees have -

v

Been in favor of increasing the cuts. VJ59.1. As mentiongd earlier,
one should be cautioned that prices are not the only factor influencing

the volume the purchaser desires to cut, Where the purchaser is using

- the species of'lqg in his own milling operations, the condition of

his inventory may have a greater bearing. See I1J59.1.

. 7" There is some indication that the purchasers have cut in the

. higher grades. IIR57.3. Rayonier admitted to_iogging in higher grade

cedar areas, but objected to paying a higher stumpage price adjusted
to the higher grade percentage because they anticipated cutting in
lower grade cedar in the future. 1I253.12. Wershing of the BIA also
admitted that the cutting on the Crane Creek unit in the early years
of the contract w2s in the ©*1~h grrode aveas., V2AD.4, It was also
suggested that the marginal stands of timber on the units be written
out of the contracts, VIIIA62.1. There is no indication, however,

that this was ever done.
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It was contended in 1959 that Rayonier had suspended their
iogging as a means of manipulzting the prices they would have to
pay. Investigatiomn, however, found theat the guspension was due to
bad weather conditions and already adecuate inventories. IR59.10.
It was also alleged in 1971 that Alocha had closed their operations
to wait for the prices to drop. See I1J71.12. The periods in which
the purchasers may be deliberately mnnipulatiug their logging opera-
;tions to the detriment of the allottees would be when the stumpage
-prices were lagging be*ind the log prices. When this occurs during

an upward trend in log prices, an increase in logging operations

R A

may 1ndicate such manipulation, and also if durino a decreaging trend
L 1nhlbghpriees'103ging operations are decreased, such manipulation
may be indicated. A critical look at the cutting record on the units

as related to the log and stumpage price trends is required before

this issue can be determined
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Areas for Purther Research

1. The material on the lcgging plan issua ghould be looked at
in conjunction with this one.

2.' Did the 1961 inventory of the units use BIA or PNLA scaling
ruleg? .See 1361.5(a). |

3. Did the stumpage rates keep up Vith the increased log prices
du;ing the years when the companies were allowed to exceed the maximum
Atllovable cuts?

B &. If the timber sfaﬁd on the Quin#ultheservation ﬁas so over-

mature, vhat explains the apparent increment igfgrcwth?

S._ Were the BIA officials who implemented the rolling average
grade recovery procedure, in order to discourage high»grading, aware
" of any specific instances of high grading? See I1J60.1.

6. In approving logging plans, did BIA officials consider the

"H;qhality‘of timber being cut? See Logging Plans lasue; IR64.6, 1J68.4-5

. . and VA68.3.

7. ﬁhat are the "Exhibit & contenticns" referred to in 1J68.47
8. What was the reason for Aloha's agreement to decrease the

maximum allowed cut to 200 miliion feet for every 3-year period?

vJ73.2.
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9, Is it noziihl
in cutting lover grade timber by the possibility that such
would grow into a higher grade?

10, In 1958 did the BIA, despite Rayonier's objections, go ahead

and adjust the grade percentages to make Rayonier pay a higher stumpage

price? See IR58.12.
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CUTTING RBEQUIREMENTS - DOCUMENT SUMMARIES

IIA48 1 - Torest officer's report by Forester Carthon Patrie and
Forest Manager Perry Skarra, 11/15/48.

= The estimated volume of saw timber on the Taholah unit is 725,000 MBM.

The maximum contract period is 29 years and the minimum is 27. The

maximum annual cut is 25;000 MBM and the minimum is 25,000 MBM.

- The estimated volume on Lhe Crane Creek unit vas 848,000 MEM. The

maximum contract period was 34 years and the minimum 30 years. The
maximum annual cut was 28,000 MBM; the minirm was 25,000 MBM.

= Due to its wide distribution, cedar reflects the greatest variation

in quality, ranglno from ver) good in some parts of the Crane Creek

unit and the eastern and central portions of the Taholah unlt to

. almost worthless cedar in the swamps along the western beaches of the
‘Tsholah unit. Hemlock ranges fron very good in the Crane Creek unit

‘to very poor along the coast in the Taholah unit.

- Gives a grade distribution for each species on the units.

- On page 22, states that it had been ccucluded from earlier znaly

&)
w

3
to shorten the remainder of the first cutting cycle of timber on the
reservation to 40 w2ars, TIn accerdaznce with tHls‘reco~~enﬂation, tha
contract proviisd 10T A cuiuning paricd of I0-00 yeasrs. 10 L5 mera
likely that the actual cutting period will be closer to 40 years sirnce

the volume estimates are conservative and some volume gains will be

realized through growth during the contract period.




VA49.1 - Talk by Perry Skarra to Hoquiam Chember of Cowmerce, 2/8/49.
- States that a fairly constant production has been ;aintained ca the
regervation, but this can no longer be met becausz of the depletion of
the stands in some of the units. Thus, if the annual cut is to beﬂ
maintained, additional units of timber will have to be sold. Places
thg annual cut on the reservation as a whole at about 80,000,00C board
feet.

- States there may be some fluctuations in the annual cuts for a year

or tvo during the transition period, but after the iﬁitiéi"&evélopmentA”

v

is started, no viclent surges up or down should occur.

() Letter from ACfing Supt. Vincent Keeler to Commissioner of
Indian Affairs, 11/15/49.

.. = BEncloses (b), which is a réquest to be relieved from the cutting

requirement. States the contract has not yet been entered into by
the cofpofation, Since it w111>téke §evefal months for-ﬁheICOmpan§
to submit logging plans, it will probably not be possible to start
logging operations until alfter July 1 . Therefcre recozmeonds the

company be relieved of cutting requirements for period ending 3/31/50.

{b) Letter fro- Manooar L. J. Foovost
‘ oovt .

e VU S O . -
LOTIL 3320020 C0 yivo i ATl

- Requests to be relieved frcm the cutting requirements.




IIR50.2 - Forest officer's report by Forest Manager John Libby and
Porester Earl Vilecox, 11/9/50. '

- Table on page 3 shows the original cruise volume for Crane Creek

unit at 614,000 MEM. The volume of saw timber expected to be cut is
985,000 MBM. The minimum annual cut is 20,000 MBM, and the maximum
cut for a 3-year periocd is 100,000 MBM. The maximum contract period

i8-34 years. A table on page 22 indicates that the annual cut on the

Taholah unit will be 25,000,000 board feet for 1951 through 1957,

For Crane Creek, the table indicates that in 1951 the annual cut

will be 12,000,000 board feet and for 1952 through 1%57, 25,000,000

~ board feet. Latest overrun factors indicate that even should the

average annual cut on Taholah equal 28,000,000 board feet throughout

.';ktﬁe 1ife Qf_tﬁe1cbhffaét,1§h;ékténsfoﬁmbf atjiéaéfnjuyééfSIQQQIQ_Bé,u'- T

required to complete the cutting of timber,

. = States it is also possible that such an extension willlbe required

for the Crane Creek unit.

IR51.1 - Memorandum from L. J. Forrest of Rayonier, Inc., to Leroy
Arnold of the BIA, 1/4/51.

~ Glves suggestions for changes in the contract form. Concerning

paragraph 15 which requires a minimum cut of 20,000,000 feet per year

fm
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in a 3-year period, he suggests that the minimum requirements be based
on the same 3-year period which is used for the maximum cut. Cites
a8 hypothetical case where the purchaser would reach the maximum allowed

cut in 2 years and thus would violate the minimud cut provisions if he




complied with the maximum limitation and vice versa.

VIIIAS54.1 - Management plan ﬁy Forester Kenneth Hadley, 3/26/54.

- On page 43, discusses the depletion schedule. Anticipates an
average of 27,000,000 board feet to be removed from the Taholah unit
from 1954 through 1959. During the same period, anticipates 28,000,000
board feet to be removed from Crane Creek.

- Encloses a table showing the record of cut on the Quinault Reser-

| " gation from 1921 through 1953.

IR55.12 -

" (a) Letter from Asst. Commissioner E. J. Utz to Area Director
Don Foster, 9/16/55.

" . Refers to (b) and (c).

- Grants him authority to act on the company s request without referrlng
_it to this office except that he should xnform the offlce of an§ action
he takes. | | |

(b) Letter from Acting Area Director to Commigsioner of Indian
Affairs, 8/20/55.

- Transmits (c). Recommends that permission be granted to exceed the
maximum annual cgt specified in the contract by 8,000,000 board feet.

- States it has hac-ma dincrazsintly anoarent that tha Crzne Creek unit
runs considerably over the original estirate in volume to be cut.

(¢) Letter from L. J. Forrest of Rayonier, Inc., to Supt. C. W.
Ringey, 8/17/55.

- States that from 4/1/55 to 7/31/55, Rayonier has cut and removed

15,000,000 feet of timber. It is apparent that a reduction in operatiocns
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would be necescary in order to keep the allowable cut within the terms
of paragraph 16 of the contract unless some relief is granted by the
Area Director. j
- States for the first 6 months of 1955, demand for cedar has been
good and they anticipate this will continue throughout the balance of
tne year. However, they expect a downward trend in the cedar market
beyond that date, and would like to take as much advantage of the
_present situaelon as possible. Formally requests that Rayonier be
permitted to contxnuebits operations at the present level and be
allowed to exceed the specified maximum annual cut by 8,000,000 feet.
Aml.Points out that since operations began in January 1953, the allowable
“ euth has not been reached In 1953 the cut was 26 L, in- 1954, 23, 192 M,
in 1955, 33,005 M. If relief is grdnted the volume for 1956 when
added to the previous two years, would produce an average of 33,000, OOO
feet which 1s still under Lhe 35 000 000 feet spocified in the contract.

IR56 04 -
(a) Letter frem Area Director 2on Foster to Sust.
- Refers to (b) and (c¢).

- States belieﬁ that it would be in the best interests of the Indizans
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logging year and therefore grant authority to Rayonier to cut 47 ,C20,C20

board feet from Crane Creek during the logging year that will terminate

3/31/56.




(b) Letter from Supt. C. W. Ringey to Area Director Don Foster, 3/2/56.
- Encloses (c).
- States this is in addition.to the 8,000,000 board feet authorized by
an earlier approval and would mean a total volume in excess of the
allowable cut of 12,000,000 board feet,

(c) Letter from L. J. Forrest of Rayonier, Inc., to Supt. C. W.
Ringey, 3/1/56.

-« States they now find that in order to prevent a shutdown of their
-operations within Crane Creek, it will be necessary to obtain permission
for an additioral cut cf 4,000,000 feet. v

- States that tue best interests of the Indian owners would be better
served by permlttlnﬁ 1ncreased cuts in the years in uhich a reasonable
icedar log market e;rains;' They anticipate years in which ehepcedar lognv
market will be depressed, and therefore it follows that the wisest

. course‘would be to permit logging of cedar at an accelerated rate when

the log market permits such action,

IR57.9 - Letter from Area Director Don Foster to Commissioner of Indian
Affaivrs, 1/20/37.

- The Agency has informed him that Rayonier has requested permission

to exceed the maximum allowable cut by 5,000,000 feet during the currant
logring vaar.
- States it was originally intended to increase stumpage-to-log price
ratios as of 1/1/57, but the proposed effective date was postponed to

4/1/57 in order to allow time for consideration of the report on Federal

Timber Sale Policies. Therefore, they hesitate to approve Raycnier's
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application for the additional cut. They would, however, be in favor
of granting the additional cut with the provision that the stumpage
rates shall be those now in effect or those which become effective

4/1, whichever is higher.

IR57.10 - Letter from Acting Aree Director to Rayonier, Inc., 2/21/57.
- Refers to letter from Mr. Forrest of 2/11/57 to the Superintendenf.
in which Rayonier agreed to pay for the excess cut at the rates now
;in effeef.orzio be”effective 4/1/57, whichever are greater.

- Crants authorization to Rayonier to cut a total of 40,000,000 board

feet during the logging year ending 3/31/57.

.= Letter concurred in by L.. J. Forrest of Rayonier,

IIR57 3 - Report from L. J. Forrest of Rayonier, Inc., to Supt. C. W.
' Ringey, 3/15/57. : 4

- On page 7, states suggestions of a change in the character of the
‘Crane Creek logging operations since October 1, 1955, can be drawn
only inferentially from the fact that since the inception of the

1')3 Of cadar than normal

contract Rayonier has preoiuced aigher adar th: srmally

=

gra
can be expected from the contract area.

- States this is merelv a circumstance of the cperation an d that the
entire Crane Cresk unic contains no os2tie sTada Thoanoanh avarazs
stand of cedar.

- States that by approving in advance the areas within the unit on

which Rayonier will commence logging operations, the Government in

effect controls the selection of the quality of the stands which Rayonier




logs. Since the inception of the contract, Rayonier's operations have

been exclusively in high grade cedar stands.

1357.5 -

(;5 Letter from Acting Area Director to Supt. C. W. Ringey, 9/11/57.
« Refers to (b); and (c). |
- Concurs with Ringey's thinking on the matter and believes that section 1

of the modifications should be deleted.

(5) letter from Acting Sdpﬁ. Claude D. Albright to Area Director
Don Foster.,

- Refers to (c) and (d).

- L;bby has consulted with Aloha offiéialé concerning the modification
'*¢fih¢”répofts“that”the company desires to secure’ the proposed increase -
in;its éllo&able annual éut but is agaiﬁst an increﬁsé in the'minim;m
rgquired. Ringeyfs position is that an increase in the required minimum
 18-désirab1e but ﬁot essential, It ig eiéected that eicépt during
ﬁeriods of qui;e édverse market conditions,'Albha will cut well in
excess of the minimum required. If permitted to exceed the present
maximum, Alehz's average annual cut would be increasad sufficisanzl

to complete contract by the expiration date,

(¢) Letter from Actinz Area Director 2erry Skarra to Supt. C. W.
Ringey, 2/3/57.

- Refers to (b).
- States belief that the increase in allowable cut is desirable btut
that the minimum annual cut should also be increased.

(d) Letter from Acting Supt. M, L. Shwartz.to Area Director Don
Foster, 1/15/57.

- Encloses proposed modification of Taholah contract.

8




« States the overrun on 9 allotments on il

has been 76%.

=h euwruiag has been completed

IRS58.9 - Letter from Acting Area Director to Cormissionar of Indlan

. Affairs, 1/28/58.

- Attaches copy of memo of same date to Area For:

in response to Office letter of Jan. 22.

r from John Libby

That letter wag partially

predicated upon the assumption that there is a deificiency in coatractual

'Cutting requirements on the Crane Creek unit

Libby's memo exp:ai

there is no such defiriency. Due to the pxactice cf complmtely f,.]ﬂintT

all the timber on a setting and remarking tta allotment lines before

skidding, it is unavoidable that there be considerable velumes of

'”ifelled but unsleded and ‘unscaled- logs on the g&ouhd"

Libby's"mémo

1nd1cated that there has been as great as 19,608,000 feeL of felled

timber on the grOund at a time when stumpaoe prxces were increasnd

Every reasonable effort is being made to remove this timber by 4/1/58

IR58,12 - Letter from Asst. Mgr. L. J. Forrest of Rayonier, Inc., to

Area Director Don Foster,

[ e - A
- On page 5, states that cirw
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Rayonier's logging cedar timber having a higher grade than the grade

percentages established by the
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will result in an zctual gr

percentages established by the

However, future overations
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contract. It is for this reason that

the purchaser in the contract was required to pay the same unit price

for both high quality and low quality ticber, .
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(2) Letter from Cesar J. Yerkes and Arthur Yerkes to Supt. C. W.
Ringey, 1/23/59.

- Formal request to investigate Rayonier's actions on allotments no.
1447 and 1448.

- Alleges that when Rayonier fell and bucked and removed the timber,
they only took enough out to cover the advance payments.

(b) Memorandum from Forester Onnie E. Paakkonen to Forest
Manager John leby, 3/10/59

-.Stateé that cutting on allotmen*s 1447 and 1448 startcd in Februar?
and continued t'.rough May 1957. Hauling of timber continued thrcugh
June 1957 when logging operations were suspended. Hauling resumed
::Lidiuér§b21958'and ended iﬁ'Hay'1958. Hauling from allotment 1448 <~~~
started in Jﬁne 1957 and discontinued tﬁé saﬁe montﬁ. ﬁéﬁligg.reéumed
in March 1958 and ended in April 1958
; - Operations were suspended by Rayonier on these allotﬁents becaﬁse“
‘their inventories of pulping species Qere adequate to supply their
plant, and ground conditions did not permit cat logging until early

. . . s . . - - N
s sy .- - + o - I RN e e
gpring and spar crezs loszing would not nave teen f2z3ibla econsmiza
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- Concurs with Foster that an immediate adjustment of the annual cut of

timber on the Taholah unit is desirable,

- States it is clearly evident that at the present rate of cutting, Alcha

[

could not possibly complete the contract on time, even if it should cut

10




the absolute maximum for the remaining 21 yerrs. Approximately the
same situation exists on the Crane Creek unit.

(b) Letter from Asst, Commissioner E. J. Utz 1o Area Lirector
Don Foster, 1/14/59.

- Refers to request by Paul Smith of Aloha Luwber Corpany to increazse
the maximum allowable cut on Tzholah uait frem 100,000,000 to 120,600,000
board feet for each 3-year period. The company ig also willing to

i{ncrease the minimum annual cut by 10%.

- States there would be ne Uerious objectionQ madb to a propocsal to.

modify the contract at ths time provided ddnqugte justificaticn is

provided.

‘IR59 12 - Letter from Asst. Area Director Perry “k'rra to Rayonic-, Inc., o

-3/20/59.

- Acknowledges receipt of their request of March 17 for an additional

"1-1/2 million board feet in addition to the 5 million in excess of

the maximum allowable cut already granted.

- Grants their request.

VJ55.1 - h:ao Ly Supte Co t. Lingoy to Avea Divector Don Iosoer,

" - Concerns meeting held on 3/21/59 with Quinault allottees. A question

was ralsed as to w-other stur~n7e should be paid at the rate in cffast
when it is cut. If ths contractor celays logsin
goes into effect, should not the timber be paid for at the rate in

effect when the timber was cut? Libby stated that under the contract

the timber is paid for at the rate in effect when the logs are scalad.

11




- States the committee appeared to bte strongly in favor of the proposed

{acrease in annual cuts for both Crane Creek and Taholah.

11J59.1 - Report by Asst. Forest Manager Doa Clark to Forest Mgr. John
Libby, 3/31/59.

- Regards salvage operations on Taholah unit.

- States Aloha Lumber Corp. is primarily interested in western red
cedar, According to the terms of the contract, they must cut all species
of timber on the unit. Thus, it appears the company must be allowed
reasonable f1ex1bi11ty in the selection and movement from one settihg

to another in the blocks approved for logging. They must log all the
cedar necessery to maintain production at the Aloha and.M. R. Smith
:fmills. In order to market the other species which they themselves
cannot utilize they must plan their operations so as to take advanteée-
of favorable market conditions as much as possible. On a very favorable
market they'would probebly out heavrl? in hemlock areas,.and on a

. deoressed market, they probably would log only that volume of hemlock"

necessary to obtain the cedar for their mill requirements.

1J59.7 - Letter from Acting Supt. Shwartz to Area Director Don Foster, LZ/o./.-|

- Refers to Alcha's reguest to log up to 140,000,000 feet in 3 years cn
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3-year accounting period., Aloha would not object to a small increase in
the minimum required annual cut.
- States we know that there will be a much greater volume on the unit

A

than is stipulated in the contract. There is no question that the annuzl

12




rate of cutting will have to be greatly increased i1f the contract is
to be completed by 1579,

- Kzcommends approving the request, and in fhe meantime completing

the inventory of the Taholzh unit so that at the time of the end of ;he
accounting period, they will be in a position to recommend a contract

modification to e:utablish new cutting limitations.

IJ60 8 - Letter from the Commissioner of Indian Affairs to Area
' Director Don. Foster, 2/5/60

= Refers to IJ59.7 aud the attached letter from the Area Di?ector dated
12/23/59. &4s to the modification of the contract to increase the minimum
annual cut, suggests that no particular advantage would be gained in
 1n§réa§iﬁg fhe ﬁinimﬁ@ élloﬁable cutAby th;“sﬁall éﬁéﬁnt propéééd.at

this time. |

.= States the purchaser should be reminded that it is doubtful that any
appreciable extension of time will be granted to complete the contract
1f all the timber is not cut at expifation date. He has an obligation

to cooperate in arranging his cutting schedules so that the cutting

- T o
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- the meantime, the Office agrees to increasing the maximum allowable cut
to 140,000,020 t-icd fszet for the 3-vear period requested. This is not
> - ° v L
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inceonsiscent wiin tne Crave Crzoan modificacicna. 1o that casa

request was for the maximum annual cut to be increased for the duration
of the contract. Also, there is no reasonable assurance that a new
{nventory would be ccmpleted in the near future, Iherefore, we ware

opposed to an increase in the maximum allowable cut unless the contrac

13
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modification to increase both the minimum and maximum provisions was

accomplished.

1J60.9 - Letter from Supt. C. W. Ringey to Area Director Don Foster, 2/9/60.
- Referé to the recent modification of the Crane Creek contract, providing
for an increase in the maximum allowable cut to 50,000,000 board fect.

The recent inventory indicates that at least 60,000,000 feet must be

removed per year if the contract is to be completed by its expiraticn

- date. Although they have not yet‘inﬁéntoried the Taholah unit,rthey

know that the present rate of cutting will never remove the merchantable
timber before the contract expires in 1979, They believe it 1is inadvisable

to wait any longer before making a substantial increase in the maximum

- allowable cut under the Taholah contract. -If they wait until: the inventory

of the Taholah unit is made, the time remaining over which to spread such

. cut will be ohly about 17 years.. Théy ahticipate that the present rate

of production will have to be at least doubled if the contract is to be
cdmplete& on time.

- Suggests a modification in the contracts to remove any maximum cutting

< oA pe oy o R D = IR IIE AR R P - .- .
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limitations witia suca 1lacreas
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can be prevailed upon to accept. They anticipate strenuous objections
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of either contract,

IR60.4 - Letter from Asst. Area Director Perry Skarra to Rayonier, Inc., 2,
- Authorizes Rayonier to cut 5,000,000 btoard feet in excess of the mzmin. .
allowable annual cut of 50,000,000 board feet for the pericd endiny 3/51,

14




IA60.1 -~ Memorandum from Foresters John P. Druusmond and Lynn E. Hatcel,
to Area Forester, 3/22/60.

- Regards preparation of necessary supplements to the manual for new
timber contract forms and the standard timber contract provisions.

- States that timber survey by Art Woll of Crans Creek unit indicaﬁés
that it contains about three times the volume of timber as originally
advertised for sale. 1In order for timber to be cut within the contract
period, the purchaser will have to cut an average of 60,000,000 board

feet per year,

1360.10 -

(a) Letter from Commissioner Glenn F. Emmond to Area Director
Don Foster, 4/18/50.

.ﬁ,}Approves_rgQuested_incrgase to 150,000,000 bpa;dlfeet of the allowable

maximum cut on the Taholah unit.

(b) Letter from Acting Supt. to Area Director Don Foster, 3/8/60.

- Urgently recommends that the maximum allowable cut requested by Paul

R. Smith of Aloha Lumber'Corp.-be authorized,

(c¢) Letter from President Paul R. Smith of Aloha Lumber Company

to A-na Diractor, 2/L15Q,

- Amends previous request in December 1939 and now requests that ca:z

maximum allowable cut provision in the Taholah contract be removed, and

ST e e e e T T R R N T T L T T e T o -t B e e

board feet for each 3-year pericd,

- States they have had to buy logs to keep their sawmill operatingz.

15
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IR60.5 -

(a) Nothing relevant.

(b) Letter from Acting Supt. to Area Director Don Foster, 4/21/60.
- Refers to Rayonier, Inc.'s request of April 12 that the maximum “
allowable cut be increased from 50,000,000 to 65,000,000 board feet
for the year ending 3/31/61.
-.States they have been informed that Rayonier has secured commitments
for a relatively 1arge volune of cedar on Grays Harbor for the year 1960,
- Believes that Rayonler should be allowed to take advantage of an
existing opportunity to dispose of a large volume of cedar timber.
-~ Recommends approval of Rayonier's cutting plan as modified and further

recommends approval of the requested increase 1in maximum cut.

(c) Letter from 1anager L. J. Forrest of Rayonier, Inc., to
Supt. C. W. Ringey, 3/12/60.

- Requests to increase the maximum cut to 65,000,000 feet for fiscal

year 1960,

I1J60.1 - Stumpage revaluatron report by

and Tao-o - Tomq Tinhe
oIe LI DT

Asst, Forest Mgr. Don Clark
1-'/ 2,

Ly
o~ O

i = This regards the Taholah unit,

- On paza 92, durin~ the diccussion of the grade recovery feature, states

o N : . NN iy BT T N B N L

the average grade recovery for the last 3 legging yecars immadiactely

”

preceding the study. This procedure would currently reflect the

s~ o s & e

quality of timber being logged and tend to discourage so-called "high-

[y

grading'" on the part of the purchaser,

e gt gt e
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VR60.4 - Memcrandum by Asst. Chiel of Branch of Forestry Henry F. Wershing
and Chief of Branch of Forestry Csorge S. Kephart, 6/29/60.

- Regards consultations held on 6/23/60 with representatives of Rayonier,

Inc.

- On page'h, states c¢n a contract extending over a long period of time,
if cutting is not strictly controlled there can be considerable variation
in the quality of timber cui from ycar to year. In the earlier years

of the Crane Creek contract, the purchaser was allowed to cut in the

'bettef‘ﬁortions of the unit. It 1s now expected that.good and poor

quality timber will be properly proportioned for each of the cutting
years. By proper proportion of good and poor cutting blocks, the quality

should not vary greatly.

IA60.4 - Letter from Chief of Branch of Forestry George S. Kephart to
Area Director Don roster, 12/15/60.

- Regards the volu e of tlwbﬂr per acre requ1red before an operation

1s profitable. 1In some areas, although they contain merchantable trees,.

the volume per acre is so low that it 1s impractical to require the

San v e Ly e ey DA T o B T e s T T
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to be, for the type of timber involved, that the minimum volume per
acre which 103;15; ;'fxlilﬁe r:qu-ffi4is stous 10,000 Yanrd faen,
Forest where stands of Douglas fir containing as little as 4,030 boavi
feet could be operated profitably.

- Suggests that such a study may be useful in deriving a minimum volume
per acre for the Quinault Reservation. The publfcation was by John

Carow, Pacific MNorthwest Forest and Range Experiment Station, Research
Paper No. 32 (1959).

i2




IR61.10 -
(a) Letter from Manager L. J. Forrest of Rayonier; Inc., to
Supt. C. W. Ringey, 3/24/61.
= Refers to (c).- States Rayonier does not favorably corzider an inecrea:scz
in the ﬁinimum cut because of the penalties which may apply under extroms
adverse market conditions. However, they have no objection to the

removing of the maximum allowable cut in the contract.

(b) Letter from Manager L. J. Forrest of Rayonier, Inc., to
Supt. C. W. Ringey, 3/8/61.

~ Refers to (c). States they would be gléd to discuss .e matﬁer, but
fail to see how such a modification would increase the arpnual cut from
the unit.

:(c) Letter from Acting Supt. W. J. DeCelle to Manager L. J.
°°  Forrest of Rayonier, Inc., 3/7/61.

= Recent Iinventory of Crane Creek indicates that a:substantial increase
in the annual cut will have to be maintained if the contract is to be -
completed on time. Asks them to consider a modification increasing the

minimum cutting requirement by 507 and removal of all the maxirmm

limitations.
IJ61¢4 -
(a) Letter S--= lcti-- Aswt, Cowrmiszionar Geor~s Yanhart to
- Refers to (b) and (e). States that the minimum cutting regquire~oant

could be set at 20,000,000 feet in any year except that a cut of not

less than 125,000,000 board feet would be requirad in each stipulated

e

5-year period. Under such circumstances, the purchaser might b2 willing
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to increase the minimum cut to a higher rate,

(v} Letter from Acting Area Director Perry Skarra to Commissioner
of Indian Affairs, 6/28/61.

- Regards modification of the Taholah contract to remove the maximum

cutting limitations. Refers to their suggestion of the possibility of
gllowing the minimum cut to cover a period of years rather than a single

year in order to provide opportunity to the purchaser for maneuverability

to offset bad years.
~.Concurs with (d). =
- Stateg that Mr., Paul Smith of Aloha Lumber Company has expressed

unwillingness to consider increasing the mininum cut to a higher volume

[ = SN AN 7 27 e picrar gt e

* than 25,000,000 board fecet per year.

-~ (c)  Letter from Asst. Forest Mgr. Don Clark to Forest Mgr. John
Libby, 6/2/61. ' )

- Gives a summary of the inventoried volumes by species on the Taholah
unit. -

= Shows a net volume of merchantable timber of about 1 billion board feet,

T A 0 e i Nl 4 A it

The company would have to log approximately 69 million board feet annually

e A e,

—_—-T o . 3 - s - -~ £ e ad A
to complete the cutting veculicsirants fZor the reraining 18 years cn the

ul

contract,

(d) Letter from Actine Supt. W. J. DeCelle to Area Director R. D.
Holtz, 5/2:4, -1,

“wea 4E 4 A e . o Sl .
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to average more than 50 million board feet if the contract is to be

completed on time, The same situation exists on the Crane Creek

contract. It would be desirable to increase the required minimum anruzl
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cut to 40 million feet or more, but there appears to be little ct

SN

19




either Aloha or Rayonier will agree to such an increase. Propose that
the contract be modified to provide for the highest minimum annual cut
which they can get the purchaser to accept and that the limitation on

the maximum allowable cut be removed,

(e) Letter from Asst., Commissioner E. J. Utz to Acting Area
Director Perry Skarra, 4/26/61.

- .States they agree that it would be desirable to remove the maximum
cutting restr;ctions, but points out that the 25 million feet minimum
__dOES‘ﬁot p;ovideua guarantee'th;t the timber would_be(cut on . time.
Therefore suggests it may be desirable ﬁo consider a minimum cut covering
a pexiod of years rather than on an annual basis, which would come more
closely to weeting the requirements of the contract,
(£) Letter from Suptt C. W. Ringey to Area Director Don Foster, 3/31/61.

- States the arnual cut will have to a&erage at least 50 million board feet
‘ is thg contract is to be completed on time, Recognizes there are valid
argumenfs against permitting too much leeway betwecen maximum alicwabie
 and miﬁim@ﬁ fequiréd cuts. Ifréhe4cutﬁiﬁg liﬁifations under the contraét
are not increased materially, the purchaser cannot possibly remove the
tirber 1o €lvz, Y Iz onIe init oz guesticn of Lo oand Luoh

1s a matter of volumes of sales and excess inventories. The operators

on the market.
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1J61.5 -

(a) Letter from Acting Area Director to Supt; C. W. Rincey, 11/24/51.
- Refers to (b). Points out that the remaining volumes indicated in (b)
are based on 32' logs. The actual cut to be expected on the basis ;f
PNLA grading and scaling rules may be approximately 10% less than the
volume shown.
- 0f the three alternatives in (b), only the third appears to have merit.
Requests their views.

(S)' Letter from Asst. Cormissioner E. Reeseman Fryef to Area
Director Robert D. Holtz, 11/17/61l.,

- States the recently completed inventory indicates the volume on the
unitg is about 2.5 times the original estimates., The Crane Creek contract
‘provides a maximum cut of 35 million board feet each year. During the
first 5 contract years, the purchaser Eut an average of 34,700,000 board
feet annually. 1In order to cut the remaining volume within the 28 years
‘left dn the contract, thé:average anﬁual‘rate wiil have to be increacsed
V  £6 about 47 miliion board feet.
- Foresees three administrative alternatives:

(1) thz presonc winloon ool soninom eutoing provisicns coald
continued and the life of the contract extended to permit cutting of all
available timber, regardiess oi volune;

T, "y - e e e N IR I maa m e D e e sy etaa g e e D e T . -
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unchanged and enforced, and the contract terminated on the expiration
date, even if there remains timber available for cutting; and
(3) the purchaser cculd be required to cemplete cutting of all

avajilable tizmber regardless of volume by the present expiration da:tz.
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- Before approaching purchasers or the Indians, answers to at least
two legal questions are needed:

(1) is the purchaser obligated to cut all timber within the contract
area regardless of the total volumes, and, conversely, is the seller
obligated to permit the cutting of all such timber?

(2) if the cutting and selling obligations are governed by the
aetual volumes of timber rather than the original estimates, wnhat are

the obligations in respect to the period of time provnded for cutti ﬂg?

AWould the approvinc officer be obligated to grant a reas onable extenSLon.

of time?

. - Similar questions were raised with the Twin Lakes logging unit contract

on the Colville Reservation, which appeal is psnding in the Solicitor's

Office.

msl.s -

(a) Letter from Acting Area Director H. L. Mocre to Commigsioner
of Indlan Affairs, 12/27/61.

- Refers to IJ61.5(b). States the third alternative expressed in that

1. ) - i Ui e sl T e
1 .. e v a i am P el
ictter SIDRLES L0 el Tosn Cr3irn>ie.

(b) Letter from Supt. C. W. Ringey to Area Director R. D. Holtz, 12/18/%%

PN LR
~CaZian

r

- Refers to IJ61.5. The most desiratle soluticn would be a modi
of Ui.c confroct ©0 LolTeace Cag FagulTol mInirnim Sul 2 & VoLuT:
would assure completion of the contracts by their expiration dates. This

need not be on an annual basis, but could be for specified periods of

Q

years., The maximum limits would be removed. It is not belicvad that

either Rayonier or Aloha will consider substantial increases in the miniomus
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requirad cuts. As to the first alternative, they agree it is not
desirable, The allotment owners involved would strenuously object

to any extensions., Yerhaps the contracts could legally be extended
without the allottees' consent, but this would not be desirable., The
gecond alternative would leave many of the zllotment owners unpald for
their timber when the contracts expire. Time would be required to
re-inventory the remaining timber and arrange for its sale, Thus,

the final harvést'wou;d probably not be accomplished any sooner phap
under the fifét‘alternative. - J | } ' o

- The third alternative appears to be the most desirable of the three.
There would be some chance that the timber could be cut and removed

tby the gxpiration dates, By removing the maximum limitation, it would

ét least make completion physically possible.

- Suggests another alternative whereby areas classed as small merchantable
may be removed from the contract by mﬁtQal consent of the owners and the

" econtractors and thereby reduce the timber remaining to a volume that can
be cut out within the existing contract limitations, A considerable
porticn of i < LD warchontiblie avaas
profitably under the contract.

- One other alteruative is acguiszition by the United States of the allat-

L)

It would then be pessible to continue the administration of the centras

t
Ul

with modifications as may be desirable, including necessary extensioas tc

permit the orderly and economical harvest of the timber. This alternative

would require congressional actien.
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Small Merchantable;. 2,615 as Nonmerchantable; and 83 acres as Small

- Ststes even if the purchasers will accept no increase in the minimum,

they would still recommend removal of the maximum limitations.

VIIIA62.1 - Plan by Forest Manager John Libby, 4/10/62.

- This is a proposed program of action for the Taholah and Crane Creek
un?ts. |

- On page 7, states that production from each unit will have to average
about 50 millién board feet annually if the qontraéts are to be completed
6n time.‘ Eveﬁ if tﬁe maxi;uh ﬁutting iimits.wéfe,£emo§ea,‘if is doubtful
that the purchasers can complete logging by the expiration dates since
present available markets cannot be expected to absorb this much pro-

duction. There are also substantial areas of marginal stands of very

low grade cedar. On the Taholah unit, 4,088 acfes are classified as

Hemlock. On Crane Creek, 5,452 acres are classified as Small Merchantable;v
2,997 as Nonmerchantable; and 2,621 as Pole-size Hemlock. Consideration

is now being giben to modifying the contracts to revise merchantability

standards to mivr ohlz o woroingd “maroac

B Pk e T T L < I R

= ‘

make its harvest economically feasible. Unless the modification is

accorplished, 1¢& w11l be difficult to justify raqu

volume to be recovared would not pay for the roads reguired to reach it.
It can be anticipated that the contractors will contend that such stanis

are nonmerchantable and that they cannot be required to log them.
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IrR62.8 -

{a) Letter from Actinglccmmissioner John Crow to Area Director

Robert D. Holtz, 7/25/62.

) Refers to (c). States the over-cut on the Crane Creek unit of
2,760,180 board feet is an infraction of the contract provisions.
For the reasons pointed out in (c¢), it is evident that the particular
circunstances of the over-cut do not warrant action against the
pugchaser, and thus suggests that the Area Director consent to the
over;cuﬁ. .

(b) Letter frem Supt. George Felshaw to Rayonier, Inc., 7/24/62.

"o Informs them that they exceeded their authorized cut under the Cranc

Creek contract for the logging unit ended March 31, 1962,
- Suggests that authority for any desired increase in the allowable
cut be requested at the earliest date possible.

(c) Letter from Area Director R. D. Holtz to Commissionef'of
Indian Affairs, 7/10/62. '

 Renorts the over-cut on the Crane Creek unit.

- Recommends that no further action be taken because: (1) the contract
providas vo S of om guarecury {2) ot Iadioos
received more money for their timber at prices in effect during the
1st quarter than.thoy would have received had it bezen cut during tre

2¢ guarter; (S, 210

Ciovlu, FPIomme lrnnluliedy T3 oS0n e
which Indians the money should go; (4) had Rayonier requested a greats
increase in the maximun allowable cut, there would have been no hasita-

tion in approving it.
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(d) Letter from Supt. George Felshaw to Area Director R. D.
Boltz, 7/3/62. '

- Reports the over-cut on the Crane Creek unit.

- States that because of differences in stumpage rates between the lst
and 2d quarters of 1962, the allottees received greater value on the
timber over-cut than they would have received if the timber had been

removed in the subsequent logging year,

IIA62.1 -

-

(a) Letter from Deputy Commissioner John Crow to Area Director
Robert 9. Holtz, 12/14/62.

- Sﬁggests that if they still believe the maxim;m cutting regtriction
should be removed without a change in minimum cutting requirements, to
submit a justification. | |

- Disagrees with Wilcox that continuation of the present si;uation
would jeopardize the ability to require cutting éfball merchantable
éimbér during the specified period} The record shows that no réquest

to exceed the maximum cut has ever been denied, and though the arrange-

)

. - - P R . .
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from completing his contract obligations, Only if we denied a request

172}
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to exceed the maximun would we be obstructin the purchasar in hl

O L . . Conem P
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(b) Memo by aArea Forester Earl Wilcox, 10/15/62.
- Reports on a field trip to the Western washington Agency.
- Discusses recommandation to remove the maximum limits on the cutting

requirements. States the contractual orovisions would actually prevent
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the opevzior fvem completing the cutting on the contyact unless he

were repeatedly requesting permission to excead the maximum liwmits.

IR64.3 ~ Letter from Acting Arca Director Perry Skarra to Supt. George
Yelshaw, 1/21/64.

-~ Lefers to Rayonier's request that the maximum allowable annual cut
Yo 'ineresazed from 50 milliion board feet to 65 millicn board feet for
the logeing yeer ending 3/31/64.

~ Authorizes the requested increase for Rayonier.
‘ : B

|

\ -

IR64.4 - Letter from Chief of Branch of Forest:y George S. Kephart to
Commissioner of Indian Affairs, 9/24/54.

- States as of 1/1/60 the purchaser on the Crane Creck unit had cut
251 million board feet, or an average of more than 30 million feet per
year for the 8 years of the contract. It is now known that the actual
-~ volume to be cut approaches three times the original estimate. An
inventory indicates that an average minimum annual cut of 56 million
board feet will be required to finish the contract on time. This
makes the stipulated maximum of 35 million feet unrealistic,
- Implies that extensions of time for the completion of the contract

would not be considered favorably,

1J64.6 - (a) Letter from Acting Supt. to Area Director R. D. Holtz, 9/25/6¢.
- Recommends approval of Aloha's request for an increase in the maximum
allowable cut on the Taholah unit from 100 million to 175 million board
feet for the 3-year périod from 4/1/62 to 3/31/65.+

-
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(b) Letter from President Paul R. Smith of the Aloha Lumber Corp.
to Supt. George Felshaw, 9/21/64.

- Requests the increase in the maximum allowable cut referred to in (a).

\

.

IR64,.6 - Memo from Asst. Area Forester Kenneth W. Hadley to Area Director,
9/28/64.

- Reports on meeting with Rayonier officials on September 24.

- On page 3, states Rayonier offic1als suggested that consideration be

given to fixing the estimated log grade and species ‘mix on the rema1n1ng

timber to be cut. The estimates of BIA and the,company differ. It is
also probable that BIA would have to exercise more control over the
selection of areas to be logged to be assured that high-grading is not

practiced.

: 1364 7 -

(a) Letter from Deputy Commissioner John Crowe to Area Director
Robert D. Holtz, 10/2/64.

- Concerns the maxinun allowable cut on the Crane Creek contract,

- States that an inventory indicates that the minimum cut of nearly

60 million beard feet per year would be required to compiete the coatric:

on time,

P RS2

=« Sumrests that a siroler procedure would be to addrass a latter to sho
purchaser informing him that, pursuant to section 16 of the coatrac:,
he is authorized to cut any amount in excess of 35 million board feet

in any contract logging year until such authorization is revoked in

writing by the Area Director. .

.
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ter m As3t. Area Director Perry Qkarra to Commissioner
fInanon Affsivs, 1C/15/64,

- afzra we (@) 'l agress with the suggestion.

- santes :hat by Taotter dated Cctober 8, 1964, they so authorized
Raovonier.

~ Roceommends th:i the Comunissionsr authorize the Aloha Lumber Corp. to
¢t any e¢nount in excess of 100 million feet board measure in each 3-year

.etter from Deruty Cormissioner John Crowe to President Paul R,
¢mith of Alohia Lumber Corp., 11/13/04.

- Pyrsuant to section 16 of the contract, authorizes them to cut a
maximum of 300 million buzard feet in any remaining 3-year period. The

“1ority \111 continue un;ll rcvosed in writing by the Commissioner.

1J38.4 -~ letter from Deputy Commissioner T. W. Taylor to President
James Jackson of the Quinault Tribal Council, 3/12/68.

- ?eferc to meet:ng on 2/21/68 with trlbal officials. In regard to
their suwg;stioa that the Bureau strengthen its control over selection
of areas to be cut on the Taholah unit, which is emphasized by the effect

. e
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1368.5 - Letter from Asst. Area Director A. W. Galbraith to Supt.
George Felshaw, 3/22/68,

- States there has been some concern that the value difference between
the rates applied by the Secretary to the volumes between 1/1/66 through
12/31/67 and the payments collected in the same period at the rates
established by the Commissioner may have been the result of calculated

decisions as to the volume of species and quality of timber stands to

.be cut. The following changes appear in the examination of timber .

;éﬁfting records. They largely account for the value difference.

(1) Volume of cedar in 1967 was 697% as compa}ed to the cumulative
average of 627, Hemlock volume decreased.

{2) The percent of No. 3 cedar logs is double the cumuiative

- average. - -

(3) The percent of No. 3 hemlock logs in 1967 is approx1mately

, 40%_ovef the cumulative average.

. (&4) White fir grade is generally lower in 1967 with No. 3 logs
approximately double the cumulative average.

- Requests that more information on this situation be developed.

VA68.3 -~ Memo from Area Forester Kenneth Hadley to Asst. Area Director

£ o= : -~ ... . - tym g
Ceonorsio A~ eite)
L0 LICT Mw . U - L..,h.\,,‘_..

e COLToyns SO AL LLT Y Wil LG Ll UTel il SITTUIELOSIIILV IS NT -
- Tribal representatives expressed the view that the purchasers have too

much control over areas selected for logging, with effect on average

stumpage prices.
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11468,10 ~ Summary tables for special stud; of Indian forestey program, L9512,
- On pages 32 through 37, appears a discussion on allowable cut fror Indian
lands, Refers to an Office report by Earl Wilcox, April 1968.
- States if one is willing to accept the concept of 2n even flow of
cubic content, it is possible to justify an annual cut of approximutely
3% of the total board foot volume of growing stock in the predominantly
.ov;rfmature forests of the western pine region. Theljustification for
i higher allqwabie cuts which are possible undé£ thé conceﬁt:of ér&ﬁiﬁg.
timber for cubic contents carries an implied requirement for ﬁhe lands
to be managed more intensively than in the pwest, During the first curtting
cycle, the harvest of an over-mature, uneven-aged forest should proceed
- at the accelerated rate jus;ified by the cubic concept even when timber
stand improvement and reforestation measures are not being carried 6ut
cpncufrentlye This is because the harvest will provide much of the stand
re;ggse..b | .
4- Givés g tabﬁlaﬁibnjéﬁowiﬁé the tentatiQe miﬁimﬁm allbwablé cuts that

may be justified on the basis of growing timber for its future cubic

[

¢centent ratoer Tian
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For the Quinault Reservation, indicates an allowable cut of 180 million

e e

" board feeot.

IJ71012 -

(a) Letter from Chairman James Jackson of the Quinault Trital Council
to Supt. George Felshaw, 4/29/71.

- States Council's position that there is a large volume of felled and

bucked timber and culled decked timber in the Taholah unit and that
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Aloha Lumber Corp. hss closed operations to wait for the price to drop
before they will remove the timber. Thus, the Tribal Courcil does
. not accept a stumpage vrevision until removal of the said timber,

(b) Letter from President James Jackson of the Quinault Tribe to
Supt. George Felshaw, 5/6/71.

- Refers to Alcha's stopping operations on the Taholah unit.

- States that zs far as they are aware, no consent, written or other-
wise, wae obtained by Aloha of the officer in charge for the cessation
ofslogging oéerations..

- Requests that Aloha be instructed to resume ope;ations on the desig-

nated cutting blocks at the prevailing stumpage rate immediately.

(c) Letter from Supt. Coorge Felshaw to Presidant James Jackson
of the Quinault Fusiness Committee, 5/27/71.

- Refers to (d), and states they have not received any response from
Aloha.

(d) Letter from Acting Supt. Paul H, Clemenfs to Palmer Parker
of Alcha Lumber Corp., 5/11/71. '

- Refers to section § of the General Timber Sale Regulations portion
of the Tcholah conkrooe,
- Requests that 1log,ing ¢peraticns be resumsd in order to prevent

deterioration.

1J71.41 - Letter froo fociinin Belen Mitchell of the Quinault Allottecs
Committec, /22771,

- Accuses Aloha of manipulating logging to higher grade areas during

the months of June and July.
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1J71.34 - Leiter from Vice-President, Quinault Tribe, and Chairiaan
of the Asliottees Committee Helen Mitchell to Commiscioner
of Indian Affairs Lewis Bruce, 10/25/71.

- Refers to recent closure of Aloha Lumber Corp. operation on the

Tsholah unit.

- Asserts that the logging unit has been hig -graded,

IA72.2 -

“(a)'  Nothing of relevance.to this topic.

(b) lLetter from Acting Area Director A. W. Galbraith to
Commissioner of Indian Affairs, 3/21/72.

- Among the actions suggested for consideration is the desirability
to reduce the annual rate of cutting on the reservation as a means of

obtaining more orderly development of the forest propérty as an integrated

~unit..

'FIJ73.10‘-VLettef from Peter H. Koehler of Evans Products Co, to Kenneth

Hadley, 2/20/73.
- Alcha's statément of positien as to the rate of cut is that the
maxinum cut rate Coulli e Loneo:C 50 Gpproximatsey LS00 rillion Ziex
over a 3-year period. Below this figure could jeopardize their ability
to produce enough wood to sustain their conversion facilities and tneunr
3

PR [ S5, S P Cer e s
ability to cut the avaexialdla Liorer dooorcing 0 as ceniooste DuLor Ll

its termination date.

VJ73.2 - Memo from Asst. Area Director for Zcomenmie Daveloen
L. Waldrip to Asst. to the Secretary for Indian Af

- Regards consultation on revisien of stumpage rates for Taholah unit
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with representatives from Evans Products and the Quinault Indians on
2/12/73.

- Stotes Aloha appears to have no objection to lowering of the maximum
cuttiag volume to a level in line with recent cutting history, that is,
200 million board feet per 3-year period. However, they are not prepared
at the time to make recommendations as to a change in the maximum
allovable annual cut. Whereas the Briegleb report recommends such a

-

consideration, there are arguments for the cut to continue at a high

'levél ag well.

- will submit reccmmendations later after obtaining more opinions.

VR73 1 amo from Asst, Area Director for Econcmic Develomment Doyce L.

V 1drip to Asst, Secretary of thb In*erlor for Management and
“Budget,’ 3/1/73. :

- Regards consultation on revised stumpage rates for Crane Creek unit
with representatives from Rayonier and the Quinault Indians on 2/13/73.
- States that in regard to the maximum cutting volume Rayonier would be

opposed to a restrictive change.

- Will make receo——endations later after wmore coinions are obtained.
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QUINAULT ALLOTTEE ASSOCIATION v. UNITED STATES 1391

The QUINAULT ALLOTTEE ASSOCIA-
TION and Individual Allottees
Jennie Boome et al.,

V.

The UNITED STATES.

No. 102-71.

United States Court of Claims.
Oct. 17, 1973.

Class action by owners of interests
in Indian land trust allotments on the
Quinault reservation in the state of
Washington to recover administrative
charges which Government had deducted
from proceeds of sales of timber from
individual Indian allotments on the res-
ervation. On motion for summary judg-
ment and plaintiffs’ cross-motion for
partial summary judgment, the Court of
Claims, Bennett, J., held that the
charges were authorized by law, were
validly assessed by United States and vi-
olated no treaty, contract or fiduciary
duty.

Defendant’s motion granted, plain-
tiffs’ cross motion denied and petition
dismissed.

1. Indians €217

The General Allotment Act of 1887
did not preclude the Government from
deducting administrative charges from
the proceeds of timber sales from the
Indian land trust allotments on the Qui-
nault reservation in the state of Wash-

ington; the Government had express
statutory authority to assess such
charges. U.S.C.A.Const. Amend. 5;

Treaty of Olympia, Jan. 25, 1856, 12 Stat.
971; Indian General Allotment Act, §§
1, 5, 25 U.S.C.A. §§ 331, 348; Indian
Reorganization Act, § 2, 25 U.S.C.A. §
462; Act June 21, 1906, 34 Stat. 326.

2. Indians €=13(1)

The purpose of the General Allot-
ment Act of 1887 was to lay foundation
for integrating Indians into the main-
Indian

stream of American sociely.

Cite as 485 F.2d 1391 (1973)

General Allotment Act, § 1, 25 U.S.C.A. §
331.

3. Indians &213(1)

The General Allotment Act of 1887
does not prohibit reasonable administra-
tive charges against the proceeds from
allotted Indian land while held in trust
and administered by the United States.
Indian General Allotment Aect, § 1, 25
U.S.C.A. § 331.

4. Indians &5

Indians not fully emancipated from
the control and protection of the United
States are subject to its legislation. In-
dian Reorganization Act, § 2, 25 U.S.
C.A. § 462.

5. Indians €=17

Administrative charges for manage-
ment of timber sales on the Quinault
reservation arose from the operation of
the trust but did not run against the ti-
tles or cloud them in any way as unpaid
tax would. Indian General Allotment
Act, §§ 1, 5, 25 U.S.C.A. §§ 331, 348.

6. Indians &=17

Administrative charges in connec-
tion with sales of {imber from the Qui-
nault reservation are deducted when the
timber is sold and do not encumber the
fee of the individual allotment or consti-
tute a possible lien on the fee. Indian
General Allotment Act, §§ 1, 5, 25 U.S.
C.A. §§ 331, 348.

7. Indians &17

Administrative charges deducted
from proceeds of sales of timber from
allotments in the Quinault reservation
did not constitute a tax so as to fall
within the tax exemption afforded by
the General Allotment Act of 1887.
Treaty of Olympia, Jan. 25, 1856, 12 Stat.
971; Indian General Allotment Act, §§
1,5, 6,25 U.S.C.A. §§ 331, 348, 349.

8. Indians €&=15(1)

The practice of deducting reason-
able charges to help cover the costs of
selling tribal lands, buildings, collection
of rents and royalties, administering In-
dian moneys, appraising timber and cer-
tain activities for benefit of the Indians

R 005 5 Y T I I NI L W SR Gt
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is proper in certain circumstances. In-
dian General Allotment Act, § 1, 25 U.
S.C.A. § 331; Indian Reorganization
Act, § 2,25 U.S.C.A. § 462.

———— e

Chorles A. Hobbs, Washington, D. C.,
attorney of record, for plaintiffs; Wilk-
inson, Cragun & Barker, and R. Antho-
ny Rogers, Washington, D. C., of coun-
sel.

Herbert Pittle, Washington, D. C,
with whom was Asst. Atty. Gen. Kent
Frizzell, for defendant.

Before COWEN, Chief Judge, DUR-

FEE, Senior Judge, and DAVIS, SKEL-
TON, NICHOLS, KUNZIG and BEN-

-NETT, Judges.

ON DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT AND
PLAINTIFFS  CROSS-MOTION
FOR PARTIAL SUMMARY JUDG-
MENT

BENNETT, Judge:

The individual members of the class?
of plaintiffs are owners of interests in
Indian land trust allotments on the Qui-
nault Reservation in the State of Wash-
ington. The lands are on the Pacific

{. In its prior consideration of this case, Qui-
nault Allottee Ass'n v. United States, 453
F.2d 1272, 197 Ct.Cl. 134 (1972), this court
found that all the elements necessary to
prosecute a federal ‘“class action” were
present. 453 F.2d at 1276, 197 Ct.Cl. at

*140-141; F.R.Civ.P. Rule 23. The court
agreed to notify other potential plaintiffs of
the pendency of this action and to permit
them to become members of the class prose-
cuting the action if they so desired. Unlike
the situation in an F.R.Civ.P. 23 class ac-
tion, however, the court determined that it
. was not necessary or appropriate to bind al-
lottees who failed to join this suit. Since
the January 21, 1972 decision, many hun-
dreds of individuals have elected to join this
action.

2, The reasonableness of the charges is not in
issue in this claim, only the right to make
any charge at all. Plaintiffs have other ac-
tions pending—Ct.Cl. Nos. 772-71, T73-71,
T74-71, and 775-T1—raising the reasonable-
ness and other fwaies

Coast side of the Olympic Peninsuja.
Plaintiffs contend that the Unijteg
States, in deducting administrative
charges from the proceeds of timber
sales on the various allotments, inter-
fered with their vested right not to be
subject to any charges assessed on the
trust allotments. Plaintiffs seek to re-
cover the total of such charges collected
since 1922, the amount to be determined
later, together with interest, on alterna-
tive theories of a Fifth Amendment tak-
ing, a breach of fiduciary duty, and a
breach of contract.? Plaintiffs invoke
our general jurisdiction under 28 U.S.C.
§ 1491. The court concludes, however,
that plaintiffs’ action must be dismissed
since the charges in question were au-
thorized by law, were validly asdessed by
the United States and violated no treaty,
contract or fiduciary duty.3

It was the avowed policy of the Unit-
ed States in the mid-1800’s to remove
Indian tribes from wide areas of the Pa-
cific Northwest in order to make way
for white settlers. Pursuant to this pol-
icy, in 1855, Isa{ac Stevens, Governor
and Superintendent of Indian Affairs of
the Washington Territory, began nego-
tiations with the fish-eating tribes liv-
ing on the west coast of the Territory.*

3. Plaintiffs’ claims, resulting from adminis-
trative charges sassessed before March 15,
1965 (6 years before the filing of a petition
in this case), would be barred by the statute
of limitations, 28 U.S.C. § 2501, as to Indi-
ans who had access to this court. Capoe-
man v. United States, 440 F.2d 1002, 194
Ct.Cl. 664 (1971). Plaintiffs ask us to
overrule that decision which was decided by
a unanimous court. The decision in the
present case makes it unnecessary to consid-
er whether the alleged “noncompetence” of
any of the plaintiff-allottees has worked to
toll the statute of limitations. It will also
be unnecessary to consider possible waiver
by reason of powers of attorney given by
plaintiffs to the forest manager authorizing
the harvesting of their timber and assess-

ment of the now contested administrative -

charges. The issue of interest is rendercd
moot by our holding as to the pending
claims.

4, These tribes were the Quinault, the Qui-
leute, the Chekalis, the Chinook, the Cow-
litz. the IHoh, and the Quit.
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The negotiations culminated in a treaty
signed only by the Quinaults and Qui-
leutes on July 1, 1855, and by Governor
Stevens on January 25, 1856, 12 Stat.
971 [ratified March 8, 1859; proclaimed
April 11, 1859). Known as the Treaty
of Olymnpia, parts thereof, which are
pertinent here, are as follows:

ARTICLE I. The said tribes and
bands hereby cede, relinquish, and
convey to the United States all their
right, title, and interest in and to the

lands and country occupied by them,
* * * 7

ARTICLE II. There shall, how-
ever, be reserved, for the use and oc-
cupation of the tribes and bands
aforesaid, a tract or tracts of land
sufficient for their wants within the
Territory of Washington, to be seleci-
ed by the President of the United
States, and hereafter surveyed or lo-
cated and set apart for their exclusive
use, * * ¥

* * * * * *

ARTICLE VI: The President may
hereafter, * * #* at his discretion,
cause the whole or any portion of the
lands to be reserved, or of such other
land as may be selected in lieu there-
of, to be surveyed into lots, and assign
the same to such individuals or fami-
lies as are willing to avail themselves
of the privilege, and will locate on the
same as a permanent home, on the
same terms and subject to the same
regulations as are provided in the
sixth article of the treaty with the
Omahas {10 Stat. 1043], so far as the
same may be applicable.

Article VI of the aforesaid Omaha
Treaty provided the details of the meth-
od of allotment to single Indians and In-
dian families and for forfeiture of an al-
lotment if an allottee neglected his land,
refused to occupy it, or abandoned it
and wandered from place to place. The
President of the United States was au-
thorized, in his discretion, to issue pat-

5. Cf. Ialbert v. United States, 283 U.S. 753,

07, 51 K. BT Th LLEA 1389 (1931).
rev’g, United sStates v, [Dalbert, 38 F.2d 795
485 F.2d—88

ents for assigned land, conditioned on
the agreement that such land would not
be aliened or leased for periods longer
than 2 years. It was also provided that
the land should be exempt from “levy,
sale, or forfeiture” until such time as a
state legislature should remove the re-
strictions with consent of Congress. 10
Stat. 1045 (1854). The restrictions
have never been removed. The validity
of this restraint upon alienation was up-
held as to both land and standing timber
in Starr v. Campbell, 208 U.S. 527, 28
S.Ct. 365, 52 L.Ed. 602 (1908).

In accordance with Article IT of the
Quinault (Olympia) Treaty supra, a
10,000-acre reservation was set aside for
the Quinaults and other Washington
Territory tribes in 1861. This tract
proved unappealing, however, on account
of its limited size and heavy concentra-
tion of timberland. The tract included
only a small amount of land suitable for
farming or grazing. As a result, the
Quinault Agency superintendent sug-
gested that since the coastal tribes of
southwest Washington drew their suste-
nance" almost entirely from the water,
such tribes should be collected on a res-
ervation suitable for their fishing needs.
This recommendation led to an order, is-
sued by President Grant on November 4,
1873, designating approximately 220,000
acres of the Washington coast as an In-
dian reservation.® The order provided
that:

In accordance with the provisions of
the treaty with the Quinaielt [Qui-
nault] and Quillehute [Quileute] Indi-
ans, concluded July 1, 1855, and Janu-
ary 25, 1856 * * # and to provide
for other Indians in that locality, it is
hereby ordered that the following
tract of country in Washington Terri-
tory * * ¥ be withdrawn from
sale and set apart for the use of the
Quinaielt, Quillehute, Hoh, Quit, and
other tribes of fish-eating Indians on
the Pacific coast, * * * [Execu-
tive Orders Relating to Indian Reser-

(9th Cir. 1930), and aff’g Distriet Court
case (unreported).
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vations from May 14, 1855 through
July 1, 1912, G.P.O., p. 206 (1912).]

Not as many Indians as expected
moved to the new reservation following
the 1873 proclamation. Many tribes
chose to stay on their older and smaller
reservations or ancestral homelands.
This reluctance to move to the new res-
ervation was not shortsighted, however,
since only 2 percent of the 220,000-acre
reservation was suitable for cultivation
or for homesites. The great expanse of
the 220,000-acre tract was, and still is,
rain forest covered with huge, conifer-
ous trees, some several hundred years
old. Settlement on the tract was impos-
sible except in random clearings where
those Indians moving to the tract
formed small villages.

On February 8, 1887, Congress passed
the General Allotment Act, ch. 119, 24
Stat. 388 (1887). Cf. 25 U.S.C. § 331,
note on Prior Law., One of the purposes
of this Act was to provide Indians with
the economic ability to integrate into so-
ciety. This Act provided for the allot-
ment of land in severalty to Indians on
various reservations, including the Qui-
nault Reservation. The Act authorized
the President of the United States to
grant such allotments whenever, in his
opinion, reservation land was found to
be suitable for agricultural or grazing
purposes. The Secretary of the Interior
was directed to issue patents declaring
that the United States held the allotted
lands in trust for 25 years for the sole
use and benefit of the individual Indian
allottees. At the end of this 25-year
trust period, the United States was to
convey the land to the Indian allottee or
his heirs “in fee, discharged of said
trust and free of all charge or incum-
brance whatsoever.” Ch. 119, § 5, 24

6. Ch. 3504, 34 Stat. 326 (1906) :

“That prior to the expiration of the trust
period of any Indian allottee to whom a
trust or other patent containing restrictions
upon alienation has been or shall be issued
under any law or treaty the President may
in his diseretion continue such restrictions
on alienation for such period as he may
deem best: Provided, however, That this

Stat. 389 (1887), 25 U.S.C. § 348. It ig
upon this statutory language that plain-
tiffs base their claim. It is their asser-
tion that such language precludes any
charges being levied against the trust,
even while it is still in existence. Con-
gress enacted legislation in 1906 6 and
again in 1934 7 extending such trust pe-
riod indefinitely.

The allotments made under the Gener-
al Allotment Act were not to exceed 80
acres of agricultural land or 160 acres of
grazing land. No reference was made in
the Act to forest or timberland. The al-
lotment process began in 1905 and con-
tinued without difficulty until 1911. By
that time, over 750 allotments had been
made, more than half of which were
granted to Indians who were not mem-
bers of the Quinault or Quileute tribes.
For this reason, in 1911, Congress enact-
ed legislation making clear the Presi-
dent’s right to grant allotments to Indi-
ans not of the Quinault or Quileute
tribes. This legislation directed the
Secretary of the Interior to grant allot-
ments on the Quinault Reservation—

* % % t9 all members of the
Hoh, Quileute, Ozette or other tribes
of Indians in Washington who are af-
filiated with the Quinaielt and Qui-
leute tribes in the treaty of July first,
eighteen hundred and fifty-five, and
January twenty-third, eighteen hun-
dred and fifty-six, and who may elect
to take allotments on the Quinaielt
Reservation rather than on the reser-
vations set aside for these tribes:
Provided, That the allotments autho-
rized herein shall be made from the
surplus lands on the Quinaielt Reser-
vation after the allotments to the In-
dians thereon have been completed.
[Ch. 246, 36 Stat. 1346 (1911).]

shall not apply to lands in the Indian Terri-
tory.”

Indian Reorganization Act of 1934, ch. 576,
§ 2, 48 Stat. 984 (1934) [25 U.S.C. § 462]:

“The existing periods of trust placed upon
any Indian lands and any restriction on
alienation thereof are hereby extended and
continued until otherwise directed by Con-
gress.”

N
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The allotment process came to a tem-
porary halt in 1912 when the Secretary
of the Interior determined that the res-
ervation land was more valuable for its
timber than for agricultural or grazing
purposes.8 The allotment process did not
resume until 1924, after the Supreme
Court in United States v. Payne, 264 U.S.
446, 44 5.Ct. 352, 68 L.Ed. 782 (1924),
settled the question of whether the Aliot-
ment Act, in referring only to grazing
and agricultural land, meant to preclude
allotment of timberland. The Court rul-
ed that it did not.

The papers before the court indicate
that some 2,340 trust allotments on the
Quinault Reservation were issued to in-
dividual Indians. Some of the alloted
land is not now in Indian ownership but
the lands of about 2,000 Indians are still
in trust status. Plaintiffs are from
among this group. This then is the his-
torical and factual context within which
Congress enacted the legislation which
bears directly on the question presented
in this case.

In 1910, Congress authorized the com-
mercial sale of standing timber on allot-
ted Indian lands:

* % * the timber on any Indian
allotment held under a trust or other
patent containing restrictions on alien-
ations, may be sold by the allottee
with the consent of the Secretary of
-the Interior and the proceeds thereof
shall be paid to the allottee or dis-
posed of for his benefit under regula-
tions to be prescribed by the Secre-
tary of the Interior. [Ch. 431, § 8, 36
Stat. 857 (1910).]

. 8. In Mitchell v. United States, 22 F.2d 771

(9th Cir. 1927}, an Indian affairs agent,
charged with dispersing allotments on the
Quinault Reservation, testified that allot-
ments had been discontinued in 1912 because
the lands were more valuable for timber
than for agricultural purposes.

9, Eastman v. United States, 28 F.Supp. S07
(W.D.Wash.1939), rev’d on other grounds,
118 F.2d 421 (9th Cir. 1941).

10. The General Forest Regulations of April
23, 1936, called for an 8-percent deduction

Before the passage of this statute, no
authority existed permitting the Qui-
nault allottees to sell their timber.

Logging operations began on the Qui-
nault Reservation in 1922 Prior to
that date, in 1920, Congress enacted leg-
islation authorizing the Secretary-of the
Interior to charge “reasonable fees” for
services rendered to Indian tribes or in-
dividual Indians:

* ¥* % the Secretary of the Inter-
ior * * x g * * #* gauthorized
and directed, under such regulations as
he may prescribe, to charge a reason-
able fee for the work incident to the
sale, leasing, or assigning of such
lands, or in the sale of the timber, or
in the administration of Indian for-
ests, to be paid by vendees, lessees, or
assignees, or from the proceeds of
sales, the amounts collected to be cov-
ered into the Treasury as miscellane-
ous receipts. [Ch. 75, § 1, 41 Stat.
415 (1920).]

From 1920 until the present, the Unit-
ed States has had the authority to levy
administrative charges against the pro-
ceeds of timber sales on the Quinault
Reservation. The General Timber Sale
Regulations of April 10, 1920, issued by
the Forestry Branch of the Indian Serv-
ice, Department of the Interior, pro-
vided, inter alia:

* * *  for the setting aside of
not more than 109 of the proceeds of
[the timber] sale[s] to cover the ex-
pense of advertising, marking, scaling,
protection of timber, and supervision
of the sale. * * % [United States
v. Eastman, 118 F.2d 421, 423 (9th
Cir. 1941),19 rev’g on other grounds,

28 F.Supp. 807 (W.D.Wash.1939).]

from the ‘“gross amount received for the
timber sold under regular supervision from
allotted or from unallotted land.” This
amount was to cover the cost of “examining,
supervising, advertising, collecting, disburs-
ing, accounting, marketing, scaling, caring
for the slash, and protecting from fire the
timber and young growth left standing on
the land being logged or upon adjacent land.”
25 C.F.R. § 6125 (1939). When there
was no administration by the Indian Service
subsequent to a sale, a deduction of 3 per-
cent of the sale price was to be taken ‘“to
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These statutes, and the regulations is-
sued thereunder, remained substantially
unchanged until 1964 when Congress re-
vised the 1910 Act. The amended provi-
sion incorporated a reference to the 1920
Act (25 U.S.C. § 413) and provided
that—

The timber on any Indian land held
under a trust or other patent contain-
ing restrictions on alienations may be
sold by the owner or owners with the
consent of the Secretary of the Interi-
or, and the proceeds from such sales,
after deductions for administrative
expenses to the extent permissible un-
der section 413 of this title, shall be
paid to the owner or owners or dis-
posed of for their benefit under regu-
lations to be prescribed by the Secre-
tary of the Interior. * * * [New
language italicized. Sec. 8(a), 78
Stat. 187 (1964); 25 U.S.C. § 406(a).]

and that—

* * # Tt js the intention of Con-
gress that a deduction for administra-
tive expenses may be made in any case
unless the deduction would violate a
treaty obligation or amount to o tak-
ing of private property for public use
without just compensation in violation
of the fifth amendment to the Consti-
tution. * * ¥ [Emphasis sup-
plied. Sec. 8(a), 78 Stat. 187 (1964);
25 U.S.C. § 406(a).]

{1] Plaintiffs claim that the Govern-
ment has breached its promises to them
made in the General Allotment Act, by
which it promised no charge or encum-
brance on their future fee, by many
years later creating an administrative
charge for handling some aspects of the
Indian trust. It is obvious that when
Congress wrote the language of the Gen-
eral Allotment Act, it did not have in
mind at all the possibility of the admin-
istrative charge which came 33 years
later. In 1887 Congress was speaking
only in conventional terms of an encum-

cover the cost of estimating the timber and
effecting the sale.,” 25 (.i.R. § 61.25
(1007 "The anmount of i S oy
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brance on the fee, such as would be rep-
resented by a lien or a mortgage. The
Government has never violated that com-
mitment. In 1887, when the General Al-
lotment Act became law, there was no
statutory authority for sale of the tim-
ber. This arose much later in 1910, and
was followed by other statutory authori-
ty for the administrative charges in
1920. When the 1887 Act was passed,
the United States had not at that point
undertaken the obligation of timber
management and sale for the benefit of
the Indians, so it cannot be said that at
that point they were entering into a con-
tract to manage a property free of
charge, as plaintiffs claim. If the Unit-
ed States assumed any such special duty
to the Indians in this connection it
would be in the Treaty of 1855 but
plaintiffs admit that it is not there. No
subsequent act of Congress changed the
treaty, broke any contract, or took any
private property of plaintiffs.

[2] Plaintiffs misinterpret the lan-
guage of the General Allotment Act.
That Act only provides that, when the
trust in favor of the Indian allottees is
terminated and the land is transferred
to such allottees in fee, such property
will be transferred to the allottees free
of any debts, liens or similar encum-
brances. The purpose of the General
Allotment Act of 1887, as already stated,
was to lay a foundation for integrating
Indians into the mainstream of Ameri-
can society. As such, the Act sought to
establish Indians financially so that the
reservations could be dissolved and the
Indians living thereon could be integrat-
ed into modern society. The Allotment
Act was a means of staking such Indi-
ans so that they would have the where-
withal to survive economically once the
umbilical cords tying them to reserva-
tions were severed. It was entirely con-
sistent with this purpose that Congress
sought to insure that the Indians would

and 5 percent, respectively, in 1944, and has
remain~d at that level to the present. 23
CRD 8125 st 25 CUFLR. ¢ 14N
(19735,
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eventually receive their fee to allotted
lands with no strings attached.

[8] Nothing in the 1887 Act, how-
ever, prohibits reasonable administrative
charges against the proceeds from such
allotted lands while held in trust and ad-
ministered by the United States. This
is consis¢ent with the law of trusts
which does not require that a trustee
gratuitously contribute his services, ab-
sent an express agreement to the con-
trary.

A trustee can properly incur expen-
ses which are necessary or appropri-
ate for the carrying out of the pur-
poses of the trust. (Footnote omit-
ted.) When such expenses are proper-
ly incurred, they should ultimately be
borne by the trust estate rather than
by the trustee personally. [III Scott,
Trusts § 244 (3d ed. 1967); see gen-
erally Trustees v. Greenough, 105 U.S.
527, 532, 26 L.Ed. 1157 (1881).]

There is no indication in the legisla-
tive history to the 1964 statutory
amendments that Congress was much
concerned about its authority to levy
such administrative charges against the
timber proceeds under 25 U.S.C. § 413.11
The legislative history- shows that the
major purpose of the 1964 amendment to
25 U.S.C. § 406(a) was to provide the
statutory basis for modernizing timber-
ing operations on Indian reservations.
Under the 1910 Act, the Interior De-
partment was not authorized to meet the
1964 “standards of timber harvesting in
accordance with principles of sustained
yield, or to permit the removal of imma-
ture trees of poor quality or undesir-
able species.” H.R.Rep.No.1292, 88th
.Cong., 2d Sess. (1963), 1 U.S.Cong. &
Admin.News p. 2162 (1964); S.Rep.No.
672, 88th Cong.2d Sess. (Nov. 27, 1963).
Ancillary to this major purpose was the
incorporation by reference of the provi-
sions of the 1920 Act concerning admin-

Il 25 U.S.C. § 413; ch. 75, § 1, 41 Stat. 415
(1920), amended, ch. 158, 47 Stat. 1417
(1933) :

“The Secretary of the Interior is autho-
rized, in his discretion, and under such rules
and regulations ax he i~y prescribe, to col-

istrative charges (now 25 U.S.C. § 413)
into the amended 1910 Act. This
change was described by Assistant Sec-
retary of the Interior, John A. Carver,
Jr., as a “technical amendment” not
changing the present law. 1 U.S.Cong.
& Admin.News p. 2164 (1964). Plain-
tiffs’ attempt to attribute to Congress a
Machiavellian motive to circumvent the
no “charge or incumbrance” language of
the General Allotment Act by the 1964
amendment to section 406(a) lacks a
substantial basis in fact.

Additionally, the late John W. Cragun,
before his decease a member of the dis-
tinguished law firm representing plain-
tiffs in this action, testified before Con-
gress that the incorporation of language
authorizing an administrative charge of
10 percent against the timber proceeds
would be in violation of the trust estab-
lished by the 1887 Allotment Act. Con-
gress, however, rejected the arguments
propounded by Mr. Cragun and amended
section 406(a), as heretofore shown.
Since Congress, before it enacted the
1964 amendments, had opportunity to
consider the same arguments as are now
being/made to this court, it would seem
presumptuous for us to make an inter-
pretation of the legislative history at
variance with what Congress so plainly
did. As plaintiffs suggest, Congress an-
ticipated this suit, after the Cragun tes-
timony, when it wrote into the law that
the charges should not “violate a treaty
obligation or amount to a taking of pri-
vate property for public use, without
just compensation.” Sec. 8(a), 78 Stat.
187 (1964); 25 U.S8.C. § 406(a). This
language made no substantive change in
the prior law as to administrative
charges. Those charges are now alleged
to be in conflict with the General Allot-
ment Act of 1887. But, the subsequent
enactments which authorized and reaf-
firmed them through 1964 were specific

lect reasonable fees to cover the cost of any
and all work performed for Indian tribes or
for individual Indians, to be paid by vendees,
lessees, or assignees, or deducted from the
proceeds of sale, leases, or other sources of
revenue: * % &2
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and dispose of any arguments about con-
gressional intent or authority in the
matter arising from the 1887 Act. The
1964 Act raised two caveats about the
charges, in apparent deference to Mr.
Cragun. First, it cautioned that the
charges should not violate any treaty.
United States v. Eastman, supre, has
settled that by saying that the charges
do not violate the 1855 Treaty. Second,
it was said that there must be no taking
of private property for public use, as
prohibited by the Fifth Amendment.
The questioned charges are not a taking
of plaintiffs’ property for public use.
Congress permitted reasonable charges,
as first outlined in the 1920 Act, for the
advertising, marking, scaling, protection
of timber, and supervision of the sale
thereof, which were all designed for
plaintiffs’ use and benefit. There is no
showing in this case of a breach of fidu-
ciary duty whereby the United States as
trustee made more than a reasonable
charge for the services from which
plaintiffs have so greatly benefited.

[4] We hold that the two sins
flagged by the 1964 amendments have
Indians not fully
emancipated from the control and pro-
tection of the United States are subject
to its legislation. Long ago the Su-
preme Court affirmed this authority of
Congress to exercise the plenary power
of the United States over Indians. It
said that such a power “has always been
deemed a political one, not subject to be
controlled by the judicial department of
Lone Wolf v. Hitch-
cock, 187 U.S. 553, 565, 23 S.Ct. 216,
221, 47 L.Ed. 299 (1903).

[5,6] It follows, therefore, that Con-
gress had the power to authorize the
charges now in issue just as it had the
power, earlier, to provide in the General
Allotment Act that when the fee to the

12. In another case involving a Quinault Indi-
an allottee, the Supreme Court said in a
footnote: ‘““The term ‘patent’ inadequately
describes respondent’s interest.  ‘Congress
* * *  was careful to avoid investing
the allottee with the title in the first in-
stance, and dic o0 that there shonld be is-

485 YEDERAL REPORTER, 2d SERIES

allotted land is passed to the allottees it
should be without a cloud on it. The In-
dians say that they have received patent
deeds, free and clear, signed by the
President.’* But, the deeds recite the
language of the General Allotment Act
that the land is held in trust and that
when the trust terminates the fee will
then pass without charge or encum-
brance against it. It is from the opera-
tion of the trust that the charges here
have arisen. The charges do not run
against the titles or cloud them in any
way as an unpaid tax would. The
charges are deducted when the timber is
sold and do not encumber the fee or ccn-
stitute a possible lien on it.

In United States v. Eastman, 118 F.2d
421 (9th Cir. 1941), rev’g on other
grounds, 28 F.Supp. 807 (W.D.Wash.
1939), six individual Quinault allottees
brought suit to contest the validity and
application of some of the very authori-
ty involved in the present case. They
said that the deduction of the adminis-
trative charges violated the 1855 Treaty.
The Ninth Circuit rejected that conten-
tion and ruled that the treaty did not
immunize the timber proceeds from
charges authorized by the 1920 statute
and regulations promulgated thereunder.
The court said that it found “nothing in
the [1855] treaty which could be
thought to limit the power of Congress”
to make such assessments. United
States v. Eastman, 118 F.2d at 425.
The court noted that the trust patents of
plaintiffs were issued in conformity
with the General Allotment Act of Feb-
ruary 8, 1887, and contained the usual
references thereto. However, the im-
pact, if any, of the General Allotment
Act on the administrative charges was
not presented to the court. For the rea-
sons shown herein, we do not think it
makes any difference, or would have

sued to him what * * * g in reality an
allotment certificate * * *’ Monson V.
Simonson, 231 U.S. 341, 345, 34 S.Ct. 71, T2
58 L.Ed. 260” [Squire v. Capoeman, 351 U.
S. 1. 4, 76 S.Ct. 611, 613, 100 L.Ed. 833
(1956).]
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made any difference, in Eastman. Plain-
tiffs concede that nothing in that
Act or in the treaty prohibits the
charges. They place their sole reliance
upon certain court decisions which they
say compel a result in their favor and
urge that we disagree with the decision
in Eastman, a challenge which we re-
spectfully decline.

Plaintiffs’ argument that there is no
tenable difference between Choate v.
Trapp, 224 U.S. 665, 32 S.Ct. 565, 56 L.
Ed. 941 (1912), and this case, is also
misplaced. In that case the Choctaw
and Chickasaw tribes, in Oklahoma, ne-
gotiated agreements with the United
States to give up their communal lands
in consideration of land patents to be al-
lotted to the 8,000 individual tribal
members who would thereupon surren-
der any rights they had to the property
formerly held in common. These agree-
ments were incorporated into the Curtis
Act of 1898, ch. 517, 30 Stat. 507, which
specified that the land allotment was to
be nontaxable while owned by the origi-
nal allottee, but not to exceed 21 years
from the date of the patent. Also, one-
half of each allotment was inalienable
for 21 years. This vested right of non-
taxability was written into the Constitu-
tion of the State of Oklahoma. Con-
gress, thereafter, in 1908, passed a gen-
eral act removing restrictions and tax
exemptions from land held by Indians of
the class to which these Indians be-
longed. Oklahoma, thereupon, attempted
to tax the allotments. The Supreme
Court held that removal of restrictions
on alienation of Indian allotments falls
within the power of Congress to regu-
late Indian affairs, citing Lone Wolf v.
Hitchcock, supra, but that the specific
erovision for nontaxation was a vested
property right protected by the Fifth
Amendment, was binding on both the
Nation and the State, and was not sub-
ject to impairment or abrogation by ei-
ther. In contrast, while tax exemption
was promised in Choate, arising from

13. In Capoeman v. United States, 440 F.2d
1002, 194 Ct.ClL. 664 (1971), plaintiff’s chal-
lenge to collection of the administrative

valid agreement, no equivalent agree-
ment of freedom from administra-
tive charges was made in the instant
case. United States v. Eastman, supra.

Plaintiffs also place great reliance
upon Squire v. Capoeman, 351 U.S. 1, 76
S.Ct. 611, 100 L.Ed. 883 (1956). That
case was brought by a Quinault allottee
to recover capital gains taxes paid on
the proceeds of *linber sold from his al-
lotment. Capoeman made the same ar-
gument that he and other plaintiffs now
make here.’® He said that the taxes col-
lected were in violation of the provisions
of the Treaty of 1855, the trust patent,
and the General Allotment Act. The Su-
preme Court held that collection of the
tax was indeed inconsistent with the
Government’s promise in the General Al-
lotment Act to transfer the fee “free of
all charge or incumbrance whatsoever.”
The Court said that although this statu-
tory provision is not expressly couched
in terms of nontaxability, since doubtful
expressions are to be resolved always in
favor of the Indians who are wards of
the Nation, the general words ‘“charge
or incumbrance” might well be suffi-
cient ,to include taxation. But, the
Court did not base its holding on that
supposition. It has said repeatedly that
in ordinary affairs of life not governed
by treaties or remedial legislation
“[e]xemptions from taxation do not rest
upon implication (footnote omitted).”
United States Trust Co. v. Helvering,
307 U.S. 57, 60, 59 S.Ct. 692, 693, 83 L.
Ed. 1104 (1939); see Oklahoma Tax
Comm’n v. United States, 319 U.S. 598,
63 S.Ct. 1284, 87 L.Ed. 1612 (1943).
This doctrine was recently cited with ap-
proval in United States v. Mason, 412
U.S. 391, 93 S.Ct. 2202, 37 L.Ed.2d 22
(1973). The Capoeman Court pointed
out that section 6 of the Act had been
amended to include a proviso giving the
Secretary of the Interior authority to
determine an Indian allottee to be com-
petent and, in such event, to issue to
him a patent in fee simple “* * * and

charges was rejected by the court on the
grounds of the statute of limitations, as to
which plaintiff was not “noncompetent.”
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thereafter all restrictions as io sale, in-
cumbrance, or taxation of said land shall
be removed and said land shall not be
liable to the satisfaction of any debt
contracted prior to the issuing of such
patent * * * (emphasis supplied).”
351 U.S. at 7, 76 S.Ct. at 615. From
this languaga the Court reascned that
Congress implicitly meant there should
be no taxation of an incompetent Indian
who had not received his puaient in fee
simple.

The justice and logic of that holding
is plainly sound. ‘ ‘[I]t is not lightly to
be assumed that Congress intended to
tax the ward for the bencfit of the
guardian.”” Squire v. Capocman, 351
U.S. at 8, 76 S.Ct. at 616. The trustee’s
duty is to preserve the trust and income
therefrom to further the goal of qualify-
ing the Indian to take his place in mod-
ern society. The Court said: *“This
chance is guaranteed by the tax exemp-
tion afforded by the General Allotment
Act, and the solemn undertaking in the
patent.” 351 U.S. at 10, 76 S.Ct. at 617.

[7] The question now is whether the
administrative charges can fairly be
equated to taxes under the foregoing ra-
tionale. We think not. No language in
the 1855 Treaty, the Allotment Act, or
any subsequent trust agreement dealt
with such a charge in the same clear
manner as the proviso to section 6 of
said Act (now 25 U.S.C. § 349) treats
imposition of taxes. While a ecapital
gains tax is paid on, and for, realized
accessions to wealth, the administrative
charges in the present case have been
authorized in return for many services
(see the 1920 Act, supra) rendered in
plaintiffs’ favor by the Government to
preserve and increase plaintiffs’ wealth.
If it did not make sense to tax the ward
for the benefit of the guardian, by the
same token it makes little sense to
charge the trustee for services to the

t4. “The rule that words in treaties with, and
statutes affecting, Indians, must be inter-
preted as the Indians understood them is not
applicable where the statute is not in the
nature of a contract and does not require
the consent of the Indians to make it effec-

ward which would violate the trust if
not performed.

Plaintiffs’ contention that FEastman
must be reconsidered in light of Capoe-
man must fail. In Capoeman, the Suy-
preme Court cited FEastman for the
proposition that “[t]he Government de-
termines the conditions under which the
cutting is made.” 351 U.S. at 10, 76 S.
Ct. at 617. It was plainly aware of the
holding in that case and cast no shadows
over its viability, although, of course,
administrative charges for timber han-
dling were not directly involved in Ca-
poeman. In the present case, the United
States, in valid exercise of its plenary
power, enacted legislation providing for
the assessment of reasonable administra-
tive charges against the Quinault allot-
tees for services rendered to them in the
preservation and sale of their timber.
This practice has a standing now of 53
years with the Quinaults and has re-
ceived continuous congressional approv-
al. There is no ambiguity here to be re-
solved by the rule of giving the Indian
benefit of all doubt.14

[8] The practice of deducting rea-

“sonable charges to help cover the costs

of selling tribal lands, buildings, collec-
tion of rents and royalties, administer-
ing Indian moneys, appraising timber,
and certain other activities for benefit
of Indians, has long been recognized as
appropriate by this court in certain cir-
cumstances. In the court’s extensive
analysis of such matters in Choctaw Na-
tion v. United States, 91 Ct.Cl. 320
(1940), cert. denied, 312 U.S. 695, 61 S.
Ct. 730, 85 L.Ed. 1130 (1941), the court
reaffirmed that ‘“the rule as to construc-
tion of treaties with the Indians most
favorable to the Indians does not extend
to the point of permitting the court to
indulge in presumptions and implica-
tions of assumed obligations by the gov-
ernment where the attendant facts and

tual.” United States v. First Nat'l Bank.
234 U.S. 245, 34 S.Ct. 846, 58 L.Ed. 1298
(1914), and quoted with approval in Capoe-
man v. United States, 440 F.2d at 1008, 194
Ct.ClL. at 677.
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circumstances clearly negative any in-

tention upon the part of the government
to assume such obligations.” 91 Ct.ClL
at 370. While that case involved a tribe,
and the instant case involves claims by
individual Indian allottees, there is no
apparent reason to distinguish the pro-
priety of such practices as here ques-
tioned, since we conclude that the Gener-
al Allotment Act on which plaintiffs
base their claims gives them no rights
that the tribes do not have as to these
particular administrative charges. To
hold otherwise would also unjustly en-
rich plaintiffs .at the expense of the
Government which is not claimed in this
case to have derived benefit or profit
from these sales of timber. Plaintiffs,
as previously noted, concede that neither
the Quinault Treaty nor the General Al-
lotment Act prohibits these charges.
Fundamentally, their contention is that,
since the Supreme Court has held in cas-
es involving taxes that the amended
General Allotment Act specifically pro-
hibits taxation of Indian gain from tim-
ber sales, a charge for administering an
Indian trust allotment, although specifi-
cally authorized by statute since 1920,
must, by implication, also be prohibited.
We believe that result does not follow in
this case, for the reasons given. We do
not, of course, pass on the propriety of
other charges or of any taxes imposed
with respect to this property.

In conclusion, the court finds that the
United States had proper authority, un-
der 25 U.S.C. § 406(a) and § 413, to as-
sess reasonable administrative charges
against the proceeds of timber sales on
the Quinault Reservation from allot-
ments owned by individual Indians, and
administered in trust by the United
States. The plaintiffs have shown no
taking of their property for public pur-
poses, no breach of contract, or no viola-
tion of fiduciary duty, treaty, statute or
regulation. It follows that plaintiffs,
therefore, have failed to state a claim
for which relief may be granted.

The defendant’s motion for summary
judgment is granted. Dlaintiffs’ cross-
motion for partial sume oo Tudement is
denied. The petition is w.mils o4,
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D. C. ANDREWS INTERNA-
TIONAL, INC,, Appellant,
v.
The UNITED STATES, Appellee.
Customs Appeal No. 5520.

United States Court of Customs
and Patent Appeals.

Oct. 25, 1973.

From an order and judgment of the
United States Customs Court denying
motion to vacate an order of dismissal
of actions for lack of prosecution, for
rehearing as to dismissal and for per-
mission to file motion to consolidate ap-
peals with different reappraisement ap-
peal, an appeal was taken. The Customs
Court held that the dismissal of the ac-
tions for lack of prosecution was proper
and that the permission to file the mo-
tion to consolidate was properly denied.

Affirmed.

Customs Duties <=85(3)

» Dismissal of actions for lack of
prosecution was proper, and permission
to file motion to consolidate appeals in
such actions with different reappraise-
ment appeal was properly denied.

————

Allerton deC. Tompkins, New York
City, attorney of record, for appellant.

Irving Jaffe, Acting Asst. Atty. Gen.,
Andrew P. Vance, Chief, Customs Sec-
tion, New York City, David B. Green-
field, Civil Division, Department of Jus-
tice, for the United States.

Before MARKEY, Chief Judge, and
RICH, BALDWIN, LANE and MILL-
ER, Judges.

PER CURIAM.

This appeal is from the order and.

judgment of the United States Customs
Court, D. C. Andrews International, Inc.
v. United States, Reappraisement Nos.
R67/18607, etc., entered July 21, 1972,
denying appellant’s motion for vacation
of an order c¢niered May 26, 1972, dis-
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