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APPALACHIAN FOREST BILL DEAD

RECEIVES ITS KNOCK-OUT IN THE HOUSE JUDICIARY COMMITTEE— COMPLEXION OF HOUSE OF REPRESENTATIVES MUST CHANGE 5
FORE IT HAS ANY CHANCE—THE FULL REPORT OF THE COMMITTEE.

‘Washington, April 20.— The Appalachian and
White Mountain National Forests bill is dead, for
this session, at least.

It received its knock-out blow on Friday when the'

House Judiciary Committee, to which the question
of its constitutionality was referred, reported that
the appropriation contemplated was unconstitution-
al, and the bill will not be considered at this ses-
sion at all. Whether or not it will be brought up
at the next Congress depends a great deal upon the
outcome of the Congressional elections, but little
hope is entertained for it now in a Republican
House,

Judge Jenkins, Chairman of the Committee, in re-
porting on the bill, took a shot at some of the states
to be benefited, saying they were wonderfully quiet
on the question of states’ rights, and Federal tres-
pass, when it was to their interest to be so,

The report of the committee which is in the na-
ture of a legal opinion setting forth why the bill is
unconstitutional, is as follows:

Report of Judiciary Committee,

No money can be ¢ 1y ed from the
Federal treasury except for the lccompllshment of a Fed-
eral purpose, the proper discharge or exercise of a Federal
function. It has long been settled that the Federal govern-
ment is a government of granted, enumerated powers, .under
Which only such undefined powers can be exercised as are
“appropriate and plainly adup'.ed" to the effective practical
exercise of the granted, enumerated powers. (Kansas vs.
Colorado, 206 U.

hen a project is uuggeuted as the subject-matter of a
Federal lppmprlauon, the only question to be determined
is, does the project come fairly within the scope of these
granted enumerated powers or the undefined powers “ap-
propriats and plainly adapted to" their effective practical
exercise? If it does not, then the Federal government has
no constitutional power to appropriate the public money to
accompli:h such a purpo: mere size of a project,
the fact that it involves immense values, affects millions
of people, i3 distributed throughout the whole geographical
area of the United States, leading the unintelligent and un-
informed for those reasons to describe.it as national, does
not even remotely tend to establish the fact that it is In-
cluded within any granted enumerated power or an llnde-
fined power ‘‘appropriate and plainly adapted to” Iits
effective and pracuul exercise,

Bigness no djubt appeals to the imagination- and en-
genders desire for Federal control, but this consideration
has no place in determining a result which depends upon
the exercise of the determining faculties. The fact that the
project i3 large or small, unimportant or important, does
not reach the threshhold of the discussion in deurmlnlns
whether it is included in a granted power.
question a3 to whether certain powers could be more :d-
vantage:u ly and effectively exerc[sed by the Federal gov-
ernment, and therefore ought have been granted. It is
not a question as what ought or might have been
granted ; the only question is what is the power that was
granted. It is claimed and it is true that the preservatlon
of the fore:ts by the of of
conservation is to_the of an ade-
quate supply of timber, lumber, and fuel, etc.,, and means
the preservation of natural resources of ‘almost incalcula-
ble value, It is also claimed, and we think correctly, that
the pre ervation of the forests is of very great importance
in the development, maintenance and conservation of water
powers along the streams that have their rise in the water-
sheds covered by the e forests. Our attention has not been
called to, and we have not been able find, any power
3rsnled fo the Federal gnvernment to which either direc;ly

of these purposes may with uny proprlety be referred.
Can the Government Acquire the Property?

Moreover, it teems clear that tfie government can only
constltuuonnlly acquire property for a constitutional Fed-
eral purpose, whi l‘: clearly constitutes a Pubuc use, and
therefore what it can cons!llullonally acquire by purchase
it also has the right to acquire by the exercise of eminent
domain.  Certainly eminent domain cannot be exercised
except for a public use. Measured by this standard the
purpose disclozed in the bills referred to in the resolution

10456, H. R. 10457—they are identical in terms)

f t
PUTP in 3 have consented to the
acquisition of B'l’lch land by the Unlted States 1

for national
‘orest purposcs.” We are unable to find, and our attentlon
as not been called to any grant of power to the Federal

government which includes even indirectly these
(206 ) It is, however, claimed that although
these bllls ao not proceed upon that hypothesis, that the
appropriation can be justified on the ground of the reln-
tion of the forests on the watershed, to the navigability of
the streams that have their sources in such watersheds.

stream until it accumulates in such quallgtmes as to sub-

t e petiti)n of the United States to intervene to protect
its alleged interests in the irrigation of arid lands, hold-
ing that the United States had no constitutional power to
provide for the irrigation of lands other than its own, the
court expressly stating that such denial was—

without prejudice to the rights of lhe Unlled
States to take such action as it shall dee

sary to pre:erve or improve the n:vlssblmy ol
the Arkansas River. (117.)

Government and the Rivers.

The power of the Federal government to remove ob-
structizns from navigable rivers, either by dredging, re-
moval of rocks and ledges, and com| mpelling necessary
changes in the eonslrueuun of bridges, Is repeatedly exer-
clstd and unlversally cmceded That the exercise of this

wer i3 not confins rtion of the stream that
Iu within the navigable llmlts, but extends to obstr\lctlon!
In existence or cantemplated. above lhe point of navi
bility, is settld by the case of
Grande Irrigation Company. (174 8
a case where the United States, by ‘the’ Attorney-General,
filel a bill in ejuity to restrain the defendants from con-
structing a dam across the Rio Grande River in the Ter-
ritory of New Mexico, and it was conceded that the Rio
Grnnde River In the llmits of New Mexico was not naviga-

'I‘he court below denied the prayer and dismissed the bill
and this decision was reversed and the case sent back, with
instruc.ions to the court below:

to order an inquiry into the question as to whether

the intended acts of the defendants in the con-

m and in appropriating the

the Rio Grande will substantially di-

minish the navigability of that stream within

the limits of present navigability; and if so,

to issue a .decree restraining these acts to the
extent that they will so diminish.

!n the courze of the opinion by Mr.
hich was unanimous, the court, after referring to the
tnct that the city of New York had appropriated the waters
of the Croton River, a non-navigable river and a tributary
of the Hudson River, and stating that it could do so without
question ‘“‘unless thersby the navigability of the Hudson
thould be disturbed,” used as a significant llluslrntlon of
the p>wer of Congress the following lnniu f “On the
f ould, even at a

place above the limits of navigability, by appropriation for
any domestic purposes, dimlnls the volume of water which,
flowing into the Hudson, make it a navigable stream, to
such an extent as to destroy its navigability, undoubtedly
the , of the overnment would arise
and ls power to restrain such appropriation be unques-

o Raa
n United States vs. Lynah (188 U. S. 445),

Justice Brewer,

it ap-

ucts
taln dams, training wall3, and other obstrucllonn
it was claimel flooded the lands belonging to
“as to substantially destroy their value.” The quesuon in
the case was whether “the government in the exercise of
its powers of eminent domain and regulation of commerce”
had taken the property of the plaintiff below and should
make co>mpensati>n therefor. It is obvious that if the
Congress had no constitutional power to improve the navi-
gability of the river by holding back its flow by the dam,
its acts would have been tortious and not the legal basis
for the exercise of the right of eminent domain. The case
was elaborately argued and there was a vigorous dissent-
ing opinion by some of the ablest members of the eourt
the majority holding, however, “that there has been
taking of the lands for public uses, and' that the gourn-
ment is under an impliedl contract to make just compensa-
t'on therefor.” There is no intimation in either the argu-
ments or the orinions that there was any question as to
the right of the government to erect and maintain the
dam for the purposes indicated and the case must have
proceeded upon the theory that exercise of such a right
was a constitutional exercize of power Indee the ml-
nority opinion in
“caused by thke lawful exercise of the Unl!ed States of Its
power to improve nnvlgntlon." but iInsists that it was
“damnum absque injuriae.”

Rivers and Property of Private Individuals,
We may therefore consider ltdsamed that the United

ernment has the right to take th
vidual at one point in a river by the exercise of the right
of eminent d main, for the purpose of Improving its navi-
fabm(y, it is dificult to see why it cannot acquire the
and of other individuals, at any other point on the river
from its source to its mouth, by purchase or eminent do-
main (involuntary sale by the owner), for the same pur-
poze to accomplish the same result, especlally in view of
the fact that lt 13 held that the construction of a dam may
be restrained, if it impairs the navigablility of the river,
though it may bes located above the navigable point in a
non-navigable part of the river. The particular means
used cannot determine the constitutionality of the exercise
of the power. If the means are appropriate the result ac-
compli hed is the test. If an artificial reservolr may be
created and maintained at one point, no reason Is per-
celved why a natural reservoir may not be restored and

stantially obstruct navigation, and make 'y to re-
move such obstruction in order to nreserve their nu.visn-
bility ; and that the watershed when p: covered with

forest retains the rainfall, o that it ls ;radullly dluribuud
throughout the year, and thus increases the flow in navi

ble portions of the river, so as to preserve their navln-
bility when otherwi e they would be unnavigable duriug

at another point, if the purpose and result be
the s»me. The government has undoubted power to remove
obstructions from the navigable part of the river, to prevent
obstructions from being therein or over the same,
to prevent obstructions in the non-navigable portions lhn
impair its navigability. It would seem to follow that if
reforesting the watershed at its source was an appropriate

the dry portions of the year, and that for the purpose of
thus protecting and preserving the nav of the
navigable portions of the river, Congress can make these
lpproprlauons for the acquisition and control of the for-
ests on lhe watersheds. The control of the navigable
waters of the United States has been recognized as within
the Federll jurl diction and subject to all necessary ap-
propriate leghlltlon ln a long line of decisions, from (not
to go farther back) Gilman vs. Philadelphia (3 Wall, 724),
in which the court said—

Commerce includes navigation. The power to

he wnlml for

that purpose, and to the extent ecessary. of all
the navlnble rivers of the United States which are
accessible from a state other than those in which
u:ey lie. For this purpose they are the public

perty he nation, and subject to all
req\llslte leslulauon by Congress. This necessa-
rily includes the power to keep these open and free
from any obstruction to their navigation inter-
posed by the states, or otherwise; to remove such
obstructions where they exist; and to provide, by
such sanctions as they deem proper, against the
occurrence of the evil and for the punishment of
the offenders—

to Kansas vs. Colorado (supra), where the court denied

means "p ainly adapted to that end” of preventing the de-

in the r'ver of accumulations that would obstruct
Its navigable portion, that Congress would have the right
t> . acquire and control them for that purpose.

The foresting of the watershed at the source of a river
and the prevention of the accumulation of obstruction
within its navigable limits, or the improvement of its
navigability by increasing the flow of the water therein
during the dr{ season must, in our judgment, be something

theoretical,

It must bs physical, tangible, nclu:l and subsunﬂul de-
monstrable by satisfactory eompelent tullmony. in order
justify an appropriation for that pu The pro-
tection or the improvement of the nlvlslb Ilty of the rlvor
mu t also be the real, effective, sole, and not the incidental,
purpose of the appropriation. It would not justify an ap-
propriation when the real purpose is e conservation of
the supply of the raw material for forestry products, or
the development of water powers and the ?roloctlon or
improvement of the navigability of the river Is only theo-
retical or incidental thereto. The improvement or conser-
vation of the navigability of the river must be the only
purpose for which the appropriation is made. In such case
the fact, if it be a fact, that other useful purposes are also
served, does not militate against the exercise of the power
the real purpose of the nﬂproprlallon, as a
a matter of law, such purposes cannot

be a part of the purpose, although as a matter of fact

- tutional.

lh?y may be sunung the necessary incidentals of
sult.
thould be stnted This is well aemed

In The Daniel Ball (10 Wall,

463) the court nld:

Those rivers must be regarded as public na
gable rivers in law which are navigable in het
and they are navigable in fact when they are
uud or are susceptlble of belng uud in the‘lr

din &

whlch trade and tuvel are or my be cond:
in the customary modes of trade and travel on
water, and they constitute navigable waters of
the United States within the meaning of the acls
of Congress in contradistinction of the na
waters of the state, when they form in their or-
dinary conditions by themseives or by uniting
with other waters a contlnuad highway over wh
commerce is u be rried on with
states or reign eonntrles in the cunlomrf
mo:iss in whlch such commerce is conducted
‘water. 2w e

And—

y
treated as a public highway, The capability oG
u e by the public for purposes of transportatio
commerce affords the true criterion of the
nnvlgnblllty of a river, rather than the extent
and manner of that use. If it be clplbl! lnl
natural sta'e of being used for purposes
merce, no matter in what mode the
may be conducted, it i3 navigable in tuct Il'll'l
comes in law a puhuc river or highway—

the court sa’d in The Montello (20 Wall, 441)
case’s have been cited and approved in numerous
whlch are col’ected in notes to United States Reports,
1, 66, and vol. . 328. Whether the deto
the “land described ln the bill has any physical
tangible connection with the navigability of the
which have ther sources in the respective wntar:hsdg
a subject of controversy before our committee, an
that question of fact we express no opinion, but u
hypothe is above set forth we are of the op|nlun M
that specific purpose, and that purpose only, i
t'on can lawfully be made, and thnt the leglslltlon
must in terms be cinfined to th: urpose. It also
that no land can lawfully be lcqulrad In excess of
i3 necessary for the carrying out of that

bills before us are not prnrerly limited as

that can be lawfully acquired

purpose for which the upvroprlntlon can be m:

Still Working on the Corpse.

Washington, April 23.—At this writing t‘
of the measure are trying to revive the corp

the proposition have been prepared by as n
different members of the House Committee on'
diciary. Chairman Jenkins has prepared a
holding the the Lever-Currier bill is uncon
tional. Representative Littlefield, of Maine,
was relied upon as one of the friends of the n
ure, has written a second report, in which the g2
conclusion is reached as by Jenkins, though
different route. A third report has been p
by Representative Brantley, of Georgia, in
the bill is-held to be constitutional.

The committee has heard all three reports
There is yet another to be heard and discuss
It will emanate from Representative Parker,
New Jersey, and will hold the bill is constituf

The committee has not yet passed officially
the questions at issue. It is doubtful wheth
will do so this week, owing to the absence of
resentative Tirrell, of Massachusetts, a friend
the bill, who has been pressing it for consi
tion in the committee,

Chairman Jenkins says a majority of the
mittee will agree with him that the forest
bill is unconstitutional, and that only three n
bers of the committee disagree with him. They
understood %o be, faccording to JenKins'
Representatives Tirrell, Brantley and, either
ton, of Alabama, or Webb of North Carolina,

On the other hand, the friends of the bill
a much larger number of votes for the B
report. They practically concede a majority of on
or two in the committee against the bill in fi¢
present form, however. But they claim tha
majority of the committee will regard the bill &
constitutional if it is changed so as to specific
provide that the forest-lands. which it is proposs
to purchase shall be necessary for the p
of the navigability of navigable streams.
ingly, the friends of the bill are bending every ®
fort toward securing a semi-favorable report &
the propositlons betore the commm.ee. ln
the

pare!

gards as necessary to make the measures

The character of these amendments is indi
by several proposed amendments submitted in

est Reservations and the Protection of Gam
Some time ago Brandegee favorably reported

‘White mountains. The amendments prop
him this week provide specifically that the pn
vation of navigation shall be a prerequisite {0 {f
purchase of any forest lands, as contemplated |
the Lever-Currier and Brandegee bills,



